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It is the opinion of appellee Air Line Pilots Association, Inter- 


national, that the following questions are presented: 

1. Does the District Court have jurisdiction of a suit brought to 
set aside a National Mediation Board certification of Air Line Pilots 
Association, under Section 2, Ninth, of the Railway Labor Act, as the 
collective bargaining representative of stewards and stewardesses, over 
the appellant's objection based on the assertion that Air Line Pilots Asso- 
ciation includes within its membership pilots, or at least some pilots, 
who are supervisors of stewards and stewardesses and is thereby prohibited 
by the Railway Labor Act from representing such employees? 

2. Does the District Court have jurisdiction over charges of un- 
lawful interference, influence or coercion by an employer in connection 
with ea representation election conducted by the Mediation Board under Sec- 
tion 2, Minth? 

3- Assuming that the Complaint asserts a claim that appellant was 
denied due process of law under the Fifth Amendment because of the Media- 
tion Board's failure to afford appellant a hearing on its said objection, 
and such claim is defective but is not transparently frivolous, does the 
District Court thereby acquire jurisdiction to review all matters raised 
in the Complaint, including those matters (specifically, the matters men- 
tioned in questions 1 and 2) over which it would not otherwise have juris- 
diction? 

4. Does the due process clause of the Fifth Amendment require that 


the Mediation Board afford a hearing to appellant in a proceeding under 


Gp 


Section 2, Ninth, of the Railway Labor Act? 

5. Assuming that such a hearing is normally required ty the Consti- 
tution, is it required where (a) the hearing is requested for ‘the sole pur- 
pose of introducting evidence in support of the aforesaid assertion by ap- 
pellant which is general in nature and refers to such supervisory relation- 
ship in the airline industry generally rather than to the two andere in- 
volved, (b) the Board has particular expertise on this subject, (c) the said 
assertion is based primarily on quotations from the Civil Air Regulations 
and from an Interpretation thereof by the Civil Aeronautics Board, one of 
which quotations is false and the other one distorted, and (a) appellant 
makes frivolous allegations in support of such assertion? 

6. Assuming that such a hearing is normally required by the Consti- 


tution, is it required where the Mediation Board has denied a hearing on 


the ground that even if appellant proved its said assertion, it would not 


affect the Board's decision? 

7. Assuming that the District Court has jurisdiction over such 
charges of unlawful interference, influence or coercion by an euployer in 
connection with an election conducted by the Mediation Board, under Section 
2, Ninth, must they be dismissed if they are made by the losing union and 
have never been filed with the Mediation Board? | 

8. Assuming that the District Court has jurisdiction over such 
charges by the losing union, must they be dismissed if the certification. 
have issued and cannot be set aside? 

9. May appellant raise nev matters on appeal from the determinations 


of the Mediation Board as grounds for setting aside those determinations? 


He 
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In the 
UNITED STATSS COURT OF APPEALS 


For the District of Columbia Circuit 


ATR LINE STEWARDS AND STEWARDESSES 
ASSOCIATION, INTERNATIONAL, 
a labor organization, 


Appellant, 
ve 
HATIONAL MEDIATION BOARD, et al., 
Appelies. 


Appeal from the United States District Court for the 
Dietrict of Columbia 


COUNTER-STATEMENT OF THE CASE 


The inaccuracies and omissions in appellant's Statement of the Case 


make this Counter-Statement necessary- 
In January of this year, appellee Air Line Pilots Association, 


International ("ALPA") filed applications with the National Mediation Board 


to investigate representation disputes among the stewardesses employed by 
Braniff Airways, Inc. ("Braniff") and the stewards and siovaxdsaecn employed 
by United Air Lines, Inc. ("United"). These applications were submitted 
pursuant to the provisions of Section 2, Ninth, of the Railwey labor Act 

(45 U.S.C.A. 8152, Ninth) for the purpose of having the Board conitnet elec- 
tions among these crafts or classes of employees to determine whether they 
desired to be represented for collective bargaining purposes by ALPA or by 


some other labor organization or by no labor organization. At the time, 


these employees were represented by Air Line Stewards and Stewardesses Asso- 


ciation, International ("ALSSA"). (d.A. 13, 14) 

In each case, the Board informed Rowland K. Quinn, Jr., who purports 
to be president of ALSSA, of these applications and "invited" him "to sub- 
mit any statement he may care to make with respect to this application." 
Such statements were submitted by Mr. Quinn, both under date of January 30, 
1961. In these statements Mr. Quinn stated his “opinion” that ALPA had 
"no standing to appear on any election ballot involving a representation 
dispute" among these crafts or classes of employees, setting forth several 
reasons for this opinion. (J.A. 13, 14, 85-96) 

The only such "reason" which has not at this point been abandoned by 
appellant is shown by the following quotations from the said statements 
(3.8. 86°87, 92-93): i 

“Mme duties and responsibilities of pilots in relation to | 

stewards and stewardesses are basically of a supervisory 

character. Pilots are required to act as the carrier's 


official representative and command authority aboard the | 
aircraft. The enforcement of both company and governmental 
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rules and regulations in the conduct of operations aboard the 
aircraft is the responsibility of the pilot. Section 40.351(c) 
of the Civil Air Regulations provides thet the ‘pilot shall 

be in command of the crew.' ‘Crew’ is defined to include flight 
attendants. 


"In Interpretation No. 1, 19 FR 1756, March 31, 1954, the Civil 
Aeronautics Board in a lengthy opinion interpreted Section 
40.35i(c) as giving the pilots ‘full control and authority 
without limitation over all crew members and their duties.’ 


"Mme air carriers in cases involving discipline or discharge 
by pilots of flight attendants have insisted pilots have the 
same relation to stewards and stewardesses as captains of 
sea-going vessels have toward other crew members. There are 
now pending numerous grievance cases filed by the Air Line 
Stewards and Stewardesses Association, International cr its 
members against various airlines in which the interests of 
the Air Line Pilots Association and its members are directly 
opposed and hostile to that of the stewards and stewardesses 
involved. Various grievances which are now pending involve 
stewards and stewardesses who have been discharged or otherwise 
disciplined by the pilot or upon his recommendation. 


"by exercising the supervisory position of pilots over stewards 
and stewardesses the class or craft of stewards and stewardesses 
would be deprived of any recourse against supervisory pilot dis~ 
crimination, should the pilot organization be certified as the 
bargaining agent” 
(As is shown in our Argument, below, the foregoing references to Section 
40.351(c) of the Civil Air Regulations and Interpretation No. 1, 19 FR 
1758, March 31, 1954, are misstated in a yery material manner, both in Mr. 
Quinn's statements, in the Complaint (J.A- 7), and in appellant's brief.) 
In each case, Mr. Quinn requested that a "eormal hearing” be held by 


the Board so that he might introduce evidence on the matters raised in his 


i 


1/ ‘This quotation is Sdentical to the quotation used by appellant in its 
Statement of the Case. (Aplt’s Br. 3-4). Presumably, therefore, it 
4s the portion of Mr. Quinn's statements relied on by appellant. 
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statements (J.A. 90, 96). 
On February 9 and 10, respectively, the Board notified Mr. Quinn 


that his statements had been "considered by the full membership of this 


Board in executive session on February 7, 1961", and made the following 


relevant statement (J.A. 97-100): 


"Your attention is called to the language contained in 
Section 2, Ninth of the Railway Labor Act which states that 
the National Mediation Board upon request of either party to 
a dispute among a carrier's employees as to who will be the 
representative of such employees designated and authorized) 
in accordance with the requirements of the Act will investigate 
such dispute and certify to both parties 'the name or names of 
the individuals or organizations that have been designated and 
authorized to represent the employees involved in the dispute, 
and certify the same to the carrier.’ It will be noted there 
4s no restriction contained in the language of the Act on who 
may be certified as the representative of the employees of a 
carrier subject to the Act. However, the Board for many years 
has had a policy of not certifying a carrier or an officer of 
a carrier as an employee representative for the purposes of the 
Act. The Board is of the opinion that the Air Line Pilots 
Association is not barred, under such policy, from making ap~ 
plication for investigation of a representation dispute involv- 
ing the employees in question. The Board must, therefore, de- 
cline your request for a formal hearing on this subject." . 


Subsequently, on February 20, 1961, this suit was Seuaunoadd The 
Complaint repeats virtually all of the reasons why elections in the said 
crafts or classes of employees should not be held which were stated in Mr. 
Quinn's said statements to the Board, and, in addition, stated other rea- 
sons aiso.-/ Insofar as the foregoing “supervisory” question is concerned, 
2/ In both of Mr. Quinn's statements to the Board and in the Complaint, 

there are contentions that stewards and stewardesses are not eligible 


for membership in ALPA and that, consequently, it would be a violation of 


the Labor rr rea Reporting and Disclosure Act of 1959 (29 U.S.C.A. 
8401, et seq.) for the Board to certify ALPA as the collective bargaining 


(continued on pege 5) 


“he 


the Complaint goes considerably further in its allegations than did Mr. 
Quinn's said statements filed with the Mediation Board. For example, the 
Complaint alleges in part as follows: 


“the defendant, Air Line Pilots Association, International, 
is an unincorporated association composed of pilots many of whom 
occupy important management positions on commercial air carriers 
including but not limited to airline management positions such as 
president, vice president, high level positions in sirline opera~ 
tions departments, chief pilots, assistant chief pilots, flight 


2/ Contimed from page 4 


representative of stewards and stewardesses (J.A. 5, &, 91-92). In the 
statement concerning Braniff and in the Compalint, the contentions are made 
that the Board should not act on ALPA's application because of pending liti- 
gation concerning the exclusion fram the Braniff craft or class of stewards 
and stewardesses who, as part of their regular course of employment, fly 
into and out of the continental limits of the United States but perform 
part of their duties within the continental limits of the United States, and 
that to exclude these employees from the craft or class is improper (J.A. 8, 
90). In the statement concerning United and in the Complaint, the conten- 
tion is made that the Board should not act on ALPA's application because the 
then proposed acquisition of Capi Airlines, Inc., by United "is imminent" 
‘therefore/ soon to be augmented by a very 
In both statements, but not 


foregoing questions concerning the labor 
Act of 1959, the exclusion from the craft or class of Braniff emp 
ct to the then contemplated merge 
- (J.A- 8). AllLof these con- 


ou 


instructors and members of management committees which bargain 

with the Air Line Stewards and Stewardesses Association, Inter- 

national, and other labor organizations. In many instances: 

pilots who are members of the Air Line Pilots Association, Inter- 
entatives hearing grievances of 

stewards and stewardesses. 

without exception, is permeated with active 

Line Pilots Association and the prevalence of supervisory pilots 

in high level managerial positions is 6 marked characteristic 

of the airline industry” (Para. 4, Complaint, J.A. 3)- 


"  . . Braniff’ International Airways and United Air Lines, 
Inc., have each vested in their pilots authority in the interest 
of their employer to remove stewards, stewardesses and pursers 
from active duty, to recommend their discharge, to discipline 
them, to assign them duties, to @irect their performance of 
duties and to recommend that they be rewarded or disciplined, 
in all of which respects the pilots thereby are agents of | 
Braniff and United in dealing with the stewards, he semen i 
and pursers ... " (Para. 12, Complaint, J.A. 7)- : 


In addition, the Complaint alleges as follows: 


“the defendants, United Air Lines, Inc. and Braniff Inter- 
national Airways, through the actions of their respective 
pilots have each interfered with, influenced and coerced the 
respective stewards, stewardesses and pursers employed by said 
d@efendsnts in the designation of representatives to represent 
said stewards, stewardesses and pursers in violation of Section 
2, Third, of the Railway Labor Act (45 U.S.C. 152, Third), and 
have each interfered with the organization of its stewards, 
stewardesses and pursers, and have each influenced and coerced 

stewardesses and pursers in an effort to induce them 
Line Pilots Association and not to join or re~ 
and Stewardesses Associa- 
lway Labor Act 


3/ This quotation is identical to the quotation used by appellant in its 
statement of the case. (Aplt's Br. 4-5). Presumably, therefore, 
it is the portion of Mr. Quim's statement relied on by appellant. 
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(45 U.S.C., 152, Fourth)" (Para. 18, Complaint, J.A. 9, 10). 
The record does not show that any complaint concerning unlawful inter- 


ference, influence or coercion by any party had been made to the Board, and, 
_4/ 


In its Camplaint appellant sought the following relief: 


A preliminary injunction enjoining the Board from conducting any 
election in the foregoing crafts or classes of employees in which 
ALPA appears on the ballot as an eligible sentative, or, if 
sach an electian already been started was the case with the 
Braniff } impounding the ballots before they were opened 
and counted. 


A final judgment setting aside and vacating the foregoing de- 
terminations of the Board and declaring that the Railway Labor 


That, in the final judgment, the Court enjoin Braniff and United, 
their officers, and agents from influencing, interfering with or 
their stewards or stewardesses not to join or remain 


coercing 
employees of ALSSA. (S.A. 12) 


Neither Mr. Quinn’s aforesaid statements to the Board nor the Can- 
plaint make any mention of any prior or present relationship between ALSSA 
and AIPA. In fact, the unavoidable, and we suppose not inadvertent, impli- 
cation of the statements and the Complaint is that there has been no such 
relationship, that the two organizations are and always have been complete 
strangers to each other. The fact is, however, that there is now, and since 
August of 1960 there has been, pending, in the Circuit Court of Cook County, 
Illinois, located in Chicago, ea lawsuit seeking inter alia, a declaratory 


godgment that the officers of ALPA are the lawful acting officers of ALSSA, 


_4/ Appelient only asserted this as the legal conclusion that pilots are 
supervisors of stewards and stewardesses and, hence, may not praticipate in 
euy way in their organizational affeirs (J.A. 88,94). No complaint was made 
about Braniff and United, themselves (J.-A. 8-96). 
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and that Mr. Quinn and others who purport and hold themselves out’ to be 
officers of ALSSA have no legal right, power or authority to do so. The 
rravamen OF he § S Quinn *s awiu attemp 


from ALPA in August of 1960. This affiliation has existed continuously 

since 1946. It was ALPA, in fact, which organized and established ALSSA 
5 ! 

in 1946.2! 


cS 


5/ In support of ALPA's motion to dismiss (J-A- ok) in which one of the 
grounds for such motion is that | 


"air Line Stewards and Stewardesses Association, International, 
is not really the plaintiff in this action. The real plaintiffs 
are without capacity or standing to bring this action,” | 


ALPA submitted as exhibits a copy of Verified Bill of Complaint filed in 
the Cook County, Illinois, suit, together with the exhibits to the said 
Bill of Complaint (J.A. 245-302). ALPA and others, including the real 
ALSSA and various stewardess-members of ALSSA, are plaintiffs, and Mr. 
Quinn and others are defendants. The Bill of Complaint and exhibits are 
lengthy but can be summarized for present purposes a5 follows: ALPA es~ 
tablished and organized ALSSA in 1946, and established ALSSA es its char- 
tered subsidiary affiliate in 1947 (J.A. 270-272). One of the exhibits 

is a letter from Mr. George Meany, President of AFL-CIO to Mr. C. N. Sayen, 
President of ALPA, dated November 17, 1959, which states in part as follows: 


“te Air Line Pilots Association was issued an international 
charter by the AFL in 1931. As an international union, the 
Air Line Pilots Association established and organized the 

Air Line Stewards and Stewardesses Association in 1947, and 
established that organization as its chartered affiliate, and 
this organization has existed as such since 1947. 


"as a chartered subsidiary union of the Air Line Pilots Asso~ 
ciation, the Air line Stewards and Stewardesses Association is 
considered by the AFL-CIO under its Constitution and By-Laws 

to be part of the Air Line Pilots Association. As such, the 
Air Line Pilots Association pays per capita dues to the AFL-CIO 
on all members of its chartered affiliates, and represents such 
members for all purposes within the organizational structure of 
the AFL-CIO." 


(The last sentence of Mr. Meany's letter, which is not relevant here, and 
(continued on page 9) 
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The Complaint in the case at bar, and Mr. Quinn's said statements 


to the Board, also fail to make any mention of the fact that this appeal 


5/ (Continued from page 8) 


Mr. Meany's signature as President of the AFL-CIO, bave been erroneously 
emitted from the Joint Appendix. This was apparently due to the fact that 
the omitted material appears on the reverse side of the letter. The 1947 
Gate in the letter should be 1986.) (J.A. 290-291) This affiliation through 
the years has been reflected in various charters of affiliation which have 
been issued by AIPA to ALSSA, and in the Constitution and By-laws of ALSSA 
(J.A. 270-282). Although the documentary basis of the relationship between 
the two organizations is somewhat complicated, suffice it to say that the 
charters of affiliation granted by ALPA to ALSSA provided for the removal 
of the officers of ALSSA, and for their replacement, by the Executive 
contingencies (J.A. 


On August 15, 
in view of this and other unlawful and improper conduct of the said 
other then officers of ALSSA, all of the officers of ALSSA 
removed from their respective offices by the Executive Cam 

The same Committee appointed the 


although they have no legal right to do so. 


This situation bas substantially disrupted the functioning of ALSSA 
a true collective bargaining agent, has given rise to numerous difficul- 
ties in connection therewith, such as the inability to process grievances, 
the inability to collect dues, assessments and initiation fees, and the 
of collective bargaining elections -- all of which is at~- 
tributable to the refusal of a substantial number of carriers to recognize 
or deal with either set of officers until the litigation is concluded 
(J.A. 264-265, 260). 


The case is now being heard by a Mester In Chancery (J.A. 268). 


Nothing in this brief is to be construed as indicating that we con- 
Appellant to be ALSSA. Because of the pendency of the afore= 


and all of the preliminaries thereto are just one of the "eronts™ on which 


the intraunion “war” between Mr. Quinn and ALPA and the true ALSSA, result- 
ing from the foregoing attempted disaffiliation, is being fought. (See, 
for example ALPA's report to U.S. Department of Labor relating to this 
dispute, J.A. 298-299; and Mr. Quinn's letter "fo All Pilots", addressed 
"Dear Brothers”, J-A. 302-304; and paragraphs 4 of affidavit of Charles M. 
Mason, vice president of United, J.A- 305-306.) | 

The Mediation Board was notified of these events on August 17, 1960 
(J.-A. 260, para. 33)- 

On March 2, 1961, the District Court, after receiving menorenda 
and after hearing extensive oral argument, denied sppellant's motion for 
a temporary restraining order. The order recites, inter alia, ".-- it 
appearing to the Court that the Court is without jurisdiction over the 
subject matter, that the action is premature, and that plaintiff will not 
suffer irreparable damage, ...."(J.A. 334.) | 

The elections were thereupon consummated, with the following results 
(J.A- 351): 

Braniit 

Number of eligible employees ...-- 286 
Number voting for AIDA Cos vdnsdsdsesecsasoncsccdGecsssaseeceseesecselt 


Number voting for ALSGA sc cccccccccccccvcccccccsececcsesesssssescees 
Number of Void DaLLOtS..ceceecccccccccccssccccccessssscscccncesers 6 


United 
Number of eligible employees...-....ee- 1223 


Number voting for BIRR ones bcs Sckvc@acetecweus ces acec ses esese Ook 
Humber voting for ATSSA So eaSoc calcu na waa dindece beeike twie se Seeassieeleb UO 
Number voting for other organizations.....s-sececessccscccocecce 5 
Humber of void ballots.....ccccccccccccvcccccccccccccccccsccscces 7 


Subsequently, the Board certified ALPA in both cake =e 


Subsequent to the denial of the temporary restraining order, the 
District Court heard the motions to dismiss and for summary judgment. 
After the submission of numerous memoranda and other pepers by the parties, 
and extensive oral argument, the District Court granted the motions to dis- 
miss of ALPA and United and the Mediation Board's motion for summary judg- 
ment, on the ground that the court lacked jurisdiction over the subject 
matter. Having beld that the Court was without jurisdiction, the District 
Judge did not act on appellant's motion for a preliminary injunction. (J.A. 
334) 

Appellant sought, and was denied, a stay by this Court of the District 

Court's judgment pending appeal (J.A- 355, 364), but the Court did grant 
appellant's motion for an expedited bearing of this appeal and authorized 


mimeographed briefs. 


_—L———_— LT 


_6/ Several other similar elections bave since been consummated by the Board, 
with ALPA in each case receiving the overwhelming majority of the votes. 


SUMMARY OF ARGUMENT 
I 


A. Switchnen's Union v- National Mediation Board, 320 U.S. 297 
(1943), which has repeatedly and consistently been adhered to and applied 
by this Court of Appeals through the years, bars judicial review of action 
taken by the National Mediation Board in the exercise of its functions under 
Section 2, Ninth, of the Railway Labor Act, including the certification of 
collective bargaining representatives. | 

Appellant's contentions that the decisions in Switchmen's Union ap- 
plies only to "factual disputes” or "jurisdictional disputes” or, +> appeals 
from class or craft determinations, and that it does not bar review of statu- 
tory interpretations by the Mediation Board, are in error. Switchmen's 
itself involved no factual dispute, but, on the contrary, involved the ques~ 
tion of the authority of the Mediation Board to interpret "craft" = used 
in the statute.  Switchmen's did not involve a jurisdictional dispute, but 
ea class or craft determination. Virtually all of the many Sectaione of 
this Court of Appeals applying the rule of Switchmen's involved clains that 
the Mediation Hoard had violated the terms of the Railway Labor Act and, 
thus, raised, or sought to raise, questions of statutory interpretation. 

By conceding that Switchmen's decided "that it was the intention of 
Congress to give the National Mediation Board the exclusive and final say 
on problems involving whether one organization or another was the ‘proper rep=- 
resentative of a particular group of employees’ (320 U.S. 297, at 302)....", 
appellant has conceded away the whole case, for that is precisely what was 


done by the Mediation Board here. 


By conceding that class or craft determinations made by the Board are 


-l2- 


not reviewable by the cowmrts, appellant has, a second time, conceded away 
the whole case, for, in the kind of case involved here, the powers to dew. .: 
signate the craft or class necessarily must have as its companion the power 
to determine what crafts or classes the various labor organizations may rep~ 
resent. To illustrete, if we assume that the Mediation Board would have 
the power to create a single craft or class for pilots and stewards and 
stewardesses, it's unthinkable thet the Board should be required to disqua~ 
lify ALPA from representing such a craft or class. 

B. Appellant has never filed charges of actual interference, influ- 
ence or coercion with the Board in connection with either of the two elec- 
tions here involved. Whether it did or not, however, under Switchmen's 
Union and two decisions of this Court of Appeals directly in point, the Dis- 
trict Court has no jurisdiction over such charges, since Congress has vested 
exclusive jurisdiction over all matters relating to elections under Section 


2, Ninth, of the Railway Labor Act in the Mediation Board. 


om 

Jeedom v- Kyne does not give the District Court jurisdiction to re~ 
view the Mediation Board's determinations here involved. 

A. ‘That case arose out of the National labor Relations Act, as amended, 
and not under the Railway Labor Act, which is involved in the case at bar. 
The two Acts, and their respective legislative bistories, are entirely dif- 
ferent. The National Labor Relations Act hes always provided for some kind 
of judicial review of representation determinations by the National labor 
Relations Board. ‘The Railway Iebor Act, however, has never provided for 


any kind of judicial review of representation determinations by the Mediation 


Board. The National lebor Relations Act is a hypertechnical, extensively- 
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detailed statute, evidencing in part the emall quantum of discretion vested 
by Congress in the National Labor Relations Board. By comparison, the Rail- 
way Labor Act's provisions dealing with self-organization and repréesenta~ 


tion are very few and generally incomplete, which is consistent with 


the well-established Congressional intent to vest final and conclusive power 


torthe Mediation Board in making such determinations. 

Be Even if Leedom v- Kyne were applicable to questions seine 
under the Railway Labor Act, it is inapplicable to the facts of the case at 
par. Leedom v- Kyne involved a situation in which the National labor Rela- 
tions Board admittedly violated an express prohibition of the Netional Labor 
Relations Act, and admittedly acted in excess of its delegated povers. 

The Supreme Court held merely that in such circumstances, where the Board 
had acted in excess of its delegated powers and contrary to & specific pro~ 
hibition in the Act, which was clear and mandatory, judicial review would 

be afforded. In the case at bar, the Mediation Board not only has notedcted 
in violation of an express prohibition of the Railway Labor Act a of any 
clear and mandatory provision of that Act, but has simply performed the duty 
imposed on it by the Act to "aesignate who may participate in the election". 

Assuming, arguendo, that pilots, or some pilots are supervisors of 
stewards and stewardesses, the certifications here involved are nevertheless 
completely proper under the Act. The Act defines “employee” as including 
not only employees but “subordinate officials", which includes supervisory 
personnel. More specifically, the Act expressly states that "eir pilots" 
are employees covered by the Act. This is the only instance where a speci- 
fic job classification is expressly made subject to the Act. The 1936 
amendments to the Act were enacted for the sole purpose of betneine the Air 
Line Pilots Association and pilots generally within the covereae | of the Act. 
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In addition to these many statutory facts concerning "employees" under the 


Act, the Act contains no limitation whatsoever in its definition of who may 
be a "representative". 

Appellant's entire’ case is built on the legal conclusion that pilots 
are supervisors of stewards and stewardesses; that, as such supervisors, 
they are members of management; and that being members of management.for one 
purpose, they are members of management for all purposes, even when they 
are not acting in the interest of or on behalf of their employers 
or are acting outside the scope of their authority as pilots,-- as when 
they seek to cause stewards and stewardesses to select ALPA as their repre- 
sentative. This is entirely without merit, and the law has so held. 

It should also be noted that appellant has alleged numerous facts 
in its Complaint concerning the supervision question, which it did not sub- 
mit to the Board. ‘This is not permissible. 

The portions of the Railway Labor Act relied on by appellant concern 
the unlawful conduct of carriers. This does not include conduct by pilots 
unless there are allegations -- not present here -- of carrier participetion 
or authorization, for the reason expressed in the preceding paragraph. 

The authorities appellant relies on for its “supervision” argument 
have been falsely stated or stated with gross distortions before the Media- 
tion Board, in its Complaint, and in its brief in this Court. It is not 
all pilots, but captains or first pilots who are given command over the 
ship and crew by the Federal Goverment. Moreover, this applies only dur- 
ing flight or enroute. The same command is set out in the United Flight 
Operations Manual, but this is due to a federal regulation requiring such 
publication. ‘The command authority exercised by capteins, therefore, is 
bestowed by and exercised on behalf of the Government, not the carrier. 
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For many years the Mediation Board has been certifying labor organi~ 


zations which included supervisory employees in their membership as col- 
lective bargaining representatives of non-supervisory employees without 
any Congressional action taken or even suggested to terminate this practice. 
This bas resulted in the fact that presently there are numerous labor or- 
ganizations covered by the Railway Labor Act which represent both supervi- 
sors and the employees they supervise. Assuming, arguendo, that captains 
or first pilots are supervisors of all members of the flight eae this is 
true of ALPA itself, since its membership includes captains and thousands 
of co-pilots and other employees. We believe it is a warranted assumtion 
that Congress, when it specifically brought ALPA under the Railway Labor 
Act did not intend that ALPA should be dismantled, as the sustaining of ap- 
pellant's position might require. Moreover, Congress through the years 
bas demonstrated a definite attitude of regarding the Railway labor Act as 
having proved itself historically, and not to be tampered with: 

These considerations show that the Mediation Board's determinations 
here involved were correct and proper. At the very least, these considera~ 
tions make untenable any arguments that the Mediation Board, in rendering 
these determinations, acted in excess of its delegated powers by violating 
an express prohibition or a clear and mandatory provision of the Act. 

To permit judicial review of the determinations here involved cannot 
but open the doors of the District Courts to a flood of suits brought to 
challenge the validity of action taken by the Mediation Board, thus frustra- 
ting the clear Congressional intent to free such determinations fsoe the 
undesirable consequences of court delay. The case at bar presents an ex- 
cellent example why such suits should not be permitted, since it is the 
product of an internal union dispute. : 
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pass 


Appellant was not denied due process of law, under the Fifth Amend- 
ment, and the Complaint's allegations that it was do not give the District 
Court jurisdiction to review the Mediation Board's determinations involved 
bere. 

A. In Switchmen's Union the Supreme Court made it clear that there 
is no requirement that the Mediation Board hold hearings in the exercise 
of its functions under Section 2, Ninth, of the Railway Lebor Act, and this 
Court has subsequently reaffirmed that rule in a case on all fours with 
the case at bar. In addition, several provisions of Section 2, Ninth, show 
that Congress did not contemplate or intend that the Board would hold hear- 
ings. 

B. Even if a hearing might be required in some circumstances, none 
was required in connection with the determinations here involved. The 
written statements submitted by appellant to the Mediation Board in connec 
tion with these determinations made appellant's position clear on the 
“supervision” question, and appellant admittedly requested a hearing for 
the sole purpose of introducing evidence on its allegations concerning this 
question contained in the statements. It dealt with the airline industry 
generally, of which the Mediation Board has particular expertise. No 


attempt was made by Appellant to distinguish Braniff or United from other 


air carriers in this connection. Moreover, in the said written statements, 


appellant set forth completely false and distorted "quotations" from the 
Civil Air Regulations and from an officiel Interpretation thereof by the 
Civil Aeronautics Board upon which appellant's position was primarily pre~ 


Gicated. These statements were frivolous in other respects also. In view 
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of these considerations, and in view of the fact that the Mediation Board 
was informed at the time the statements were submitted to it of the inter- 
pal dispute involving ALPA and Mr. Quinn and had known for years of the 


affiliation between ALPA and ALSSA, the Board was not required to view ap~ 


pellant's contentions in a vacuum and grant a hearing due to an internal 


union dispute. 

It could rely on its expertise of the industry and its knowledge of 
the circumstances of the parties in connection with their internal dispute. 

C. Appellant was not denied a hearing, but, rather, wes ‘denied, 
at most, only oral argument on questions of law, which it did not request. 
The Mediation Board invited appellant to submit its position in writing, 
which it did. Contrary to appellant's repeated statements in its brief 
that the Board never informed it of the reasons the Board rejected appel- 
lant's objections, the Board informed appellant that the allegations made 
in its written statements concerning the "supervision" question, even if 
true, would not cause it to preclude ALPA from representing stewards and 
stewardesses. Appellant admits in its brief (p. 3) that it had requested 
a hearing for the sole purpose of introducing evidence on the allegations 
concerning this question made in its statements. Thus, there ‘as no fac~ 
tual issue to decide. The Constitution does not require a hearing where 
there is no factual issue to decide. The considerations in such cases are 
identical to those where @ summary judgment or motion to dismiss is granted. 
There is clearly no constitutional right to oral argument on questions of 
law. 

D. The Complaint's allegations of a denial of due proceas do not 
give the District Court jurisdiction to review the determinations here in- 
volved. ‘The decisions of this Court make clear that the representation 
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determinations of the type involved here may not be reviewed even though 
there are claims of.constitutional violations. Appellant's contention 

that all issues may be decided by the District Court unless the claim of 
constitutional violation is “transparently frivolous" is in error. Such 

&@ rule would open the doors of the federal courts to numerous suits seek- 
ing judicial review of representation determinations. However, even if 
appellant were correct, there is nevertheless no jurisdiction here, since 
appellant's claim that its contitutionmal rights were violated is trasparently 
frivolous. 


lv 


Appellant is not entitled to any relief in connection with its al- 
legations that Braniff and United have wnlawfully interfered with, influ- 
enced and coerced their stewards and stewardesses in the matter of their 
self organization. Under IB, above, we have shown that the District Court 
bas no jurisdiction over such charges. There are several other reasons 
| why appellant may not prevail on such charges in the courts. Appellant 
bas never registered such a complaint with the Mediation Board. Its only 
complaint was a legal conclusion that pilots are supervisors of stewards 
and stewardesses and, hence, any participation by them in the collective 
bargaining affairs of stewards and stewardesses constitutes unlawful inter- 


ference with, and influence and coercion by the carriers. That this is 


the basis of appellantés claim is made clear in its brief (pp. (a), 2), 


wherein it alleges merely that the "pilots of United and Braniff” have en- 


gaged in unlawful conduct. Obviously, such an argument is without foundation 


4f ALPA may properly represent stewards and stewardesses. However, since 


no such complaints have ever been registered with the Board, they cannot 

be heard here, since appellant has failed to exhaust its administrative 
remedies. Additionally, this question is now moot since the certifications 
have already issued and, thus, unless appellant is able to cause the 
certifications, to be set aside, it no longer has any ‘standing to request 
such relief, since it is no longer the collective bargaining representative 
and therefore has no judicially cognizable interest in the situation. 
Finally, this Court has ruled that it will not issue injunctive relief at 
the behest of the losing union in such disputes after the certification 


bas issued, since the source of the difficulty has been resolved. 


upon a brief review of two prior decisions of the Supreme Court. In Texs 


& New Orleans Railway Co. v. Brotherhood of Clerks, 261 U.S. 548 (1930), and 
Virginian Railvay Co. v. System Federation, 300 U.S. 515 (1937), the Supreme 


Court was faced with carrier contentions that the Railway Labor Act's prohi- 
ditions against interfering with or influencing or coercing employees in the 
exercise of their choice of collective bargaining representatives and, in the 
latter case, the Act's requirement that the carriers recognize and treat with 
the certified representatives of their employees, were unenforceable prohibi- 
tions and requirements, since the Act, as it then existed, contained no cri- 
minal or other sanctions and provided no agency or other means by which these 
prohibitions and requirements could be enforced. In both cases the Supreme 

Court held tha, in such circumstances, the District Court had the power to e 
enforce the statute by injunction, since it could not be inferred that Con- 

gress did not intend it to be enforced. 


This was the relevant decisional background confronting the Supreme 


Court when it rendered its decision in Switchmen's Union. In that case 
the Mediation Board had established a craft or class of employees inclui- 
ing all yardmen of rail lines operated by the New York Central system, and 
certified the union which won the election conducted in this group. The 
other participating union objected and appealed on the ground that yardmen 
of certain parts of the system should be permitted to vote for separate 
representatives instead of being compelled to take part ina systen-vide 
election, and claimed that the Board's rejection of this contention vio- 
lated the provisions of the Railway lebor Act. The District Court affirmed 
the Board's decision on the merits, and the Court of Appeals affirmed the 
District Court's decision. The Supreme Court did not reach the merits of 
the controversy, stating that, "... the District Court did not have the 
power to review the action of the National Mediation Board in issuing the 
certificate” (320 U.S. at 300). The Court distinquished the Texas & Rev 
Orleans Railway Co. and Virginian Railway Co. decisions on the grounds that 
in those cases, except "for the general jurisdiction of the federal courts 
there would be no remedy to enforce the statutory commands which Congress 
had written into the Railway Labor Act," but that in Suitchmen's Union, 
the "right" involved "is protected by §2, Ninth which gives the Mediation 
Board the power to resolve controversies concerning it ...." (320 U.S. at 
300-301). | 


The scope of the decision, and the salutary considerations which 


gave rise to it, are made manifest in the Court's statements that it vas 


the Mediation Board's function “to interpret the meaning of ‘craft! as used 


in the statute...."; that it was Congress' intent that “the dispute fender 


Section 2, Einth/ was to reach its last terminal point when the administra- 


tive finding was made” under Section 2, Ninth; and that “Congress gave ad- 
ministrative action under §2, Ninth a finality which it denied administra- 
tive action under the other sections of the Act"(320 U.S. at 305-306). 
Moreover, said the Court, “The fact that the certificate of the Media- 
tion Board is conclusive is of course no ground for judicial review” (at 
P- 303). 

On the basis of Syitchmen's Union, this Court hes repeatedly held 
that the exercise by the Board of its functions under Section 2, Ninth, are 


79 App. D.C. 15, 141 F.2d 72h (194%), the Board held an election under Sec- 
tion 2, Hinth, and certified the winning union. Another participating union 
thereupon brought suit charging that the election was a fraud, that illegal 
ballots had been accepted by the representative of the Board, and that 
brutality and coercion had been practiced by the winning union and encour 
aged and connived at by officials of the carrier. The District Court found 
it had jurisdiction. This Court dismissed the appeal on the basis of 
Suitchmen's Union, which was decided while the case was pending on appeal. 
Phe entire substantive portion of the decision is contained in the follow- 
ing paragraph: 

"In the Switchmen's case the Supreme Court distinctly held 


that Congress had given to the Board exclusive and final 
jurisdiction over proceedings under Section 2, Ninth of the 


Railway Labor Act, had provided no method of review of its. 

certification, and that its action therein is conclusive on 

the parties without right of review in any court.” (141 F.2d 

at 725) | 

On the same day, this Court in another decision gave additional sup- 
port to the conclusiveness and finality of a certification by the Mediation 
Board and other Board action under Section 2, Ninth. In Onder of Railway 
Conductors of America v- National Mediation Board, 79 App. D. C. 1, 1M F.2a 
366 (194%), this Court held that even though the Court disagreed with the 
poard's refusal to investigate charges of unlawful collusion between the 
carrier and a union in connection with a representation election, the 
Supreme Court's decisions in Switchmen's Union and two companion ess 
"foreclose the question we have here [the plaintiffs' request that the cer- 


tification be set aside/ and deprive the courts of all right of interfer= 


ence.” (141 F.2d at 367-386; Emphasis supplied.) 

In Kirkland v. Atlantic Coast Railroed Co., 83 App. D.C. 205, 167 
F.2a 529 (1948), a complaint was filed to declare that a certification issued 
by the Mediation Board was null end void. The District Court diemissed the 
complaint for lack of jurisdiction. This Court not only affirmed the dis- 
missal, but did so in such summary fashion as to not even indicate what the 
basis of the complaint was. The per curiam opinion, though not lengthy, is 
in effect a sweeping declaration of the non-reviewability of each certifi 


cations. 


App. D.C. 352, 179 F.2d 46 (1949), is a case involving several questions 
similar to those involved here. Plaintiffs in that case alleged, inter alia, 
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violations of the Railway Labor Act in the Mediation Board's determination 
of a class or craft which, according to the complaint, had the direct effect 
of relegating the individual plaintiffs, employees previously represented by 
plaintiff union, -- without their consent, contrary to their desires, and 
without even an election -- to representation by other unions in which they 
were denied membership solely because of color, and in which they had no 
voice. 

In holding that the federal courts were without jurisdiction to re- 
view any such determination by the Board and that, consequently, the Dis- 
trict Court was in error in granting ea summary judgment for defendants but 
should, instead, have dismissed the complaint, the Court stated legal propo- 


sitions which are dispositive of the issues raised in the instant case: 


"2. In the Svitchmen's Union case above cited, the Supreme 


under Section 2 Hinth is conclusive upon the parties without 
of review in any court ...” (179 F.2d at 449) 
oe oe 


It will be noted that in the Switchmen'’s Union case judi- 
was sought of both the craft or class determination 
Board and its certification of the collective bargaining 


or that any certification was made 
But 2 fortiors if the district courts have no 


have no jurisdiction to review a craft or class determination 
-* (179 F.2a at 450) 
The clear corollary of the last quotation is that, if the district 


courts have no jurisdiction to review both a determination of craft or 
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class and a certification, as in Sgitchmen's Union, they have no jurisdic- 
tion to review a certification alone. | 


The plaintiffs in United Transport sought to rely on the decision 
| 


in Steele v. Lowlsville & NR. Co., 323 U.S. 192 (1944). The Court stated 
that such reliance could not be had and that this decision confirmed the 


decision in Switchmen's, quoting from the Steele decision as follows: 


Court's emphasis. ) | 

In Radio Officers' Union v- National Mediation Board, 8 App. D.C. 
319, 181 F.2d 801 (1950), the plaintiff union alleged that the Board acted 
arbitrarily, capriciously, contrary to law and in violation of the Railway 
Act in deciding that it would not certify a union which had received a 
large majority of the ballots cast in the election, but less than a majority 
of the eligible voters. In affirming the District Court's dismissal for 
lack of jurisdiction, this Court said: ! 

" .. The right of representation for the majority was created 

by Congress under this Act. Congress, however, also decided, 

as it had the power to do, upon the method for the protection 

of this right which it had created. The method provided was 

the administrative determination by the Board, and when the 

administrative finding is made the dispute has reached its 

last terminal point. Congress chose not to confer any juai- 

cial remedies in a case such as this ..." (161 F.2d at 802 ) 

Appellant relies on Aix Line Dispatchers Association v- National 
Mediation Board, 89 App. D.C. 2h, 189 F.2d 685 (1951), and says that, "The 


Court's conclusion in that case, based on a thorough analysis of precedents, 


is equally applicable here” (Aplt's Br. 14), and that, “The legal question 


in the instant case is identical to that in Air Line Dispatchers" (Aplt's 


Br. 15). Im support of these impressive, but wholly inaccurate statements, 


appellant sets out two truncated, unrepresentative quotations from the de- 
cision. 

Air Line Dispatchers involved the sole question, irrelevant here, of 
whether the Bailvay Labor Act applies to carriers and employees operating 
solely outside the continental limits of the United States. This is a true 
jurisdictional question, raising the question of the Mediation Board's 
power to act. Moreover, it was not action, but inaction, of the Board 
which was in dispute. As such, the Court held that judicial review of this 
question was not barred. What appellant does not make clear is that the 
Court went to great pains to point out the narrowness of its decision. 


*... By the Switchmen’s decision the Supreme Court clearly 
does preclude review by the courts of Board action deter- 

mining a disputed question of representation under Section 
2, Minth, of the Railway labor Act..." (189 F.2d at 687) 


After citing various cases dealing with the question of court re- 
viewability of determinations of the Mediation Board, the Court said: 


"=... In each of these cases the Board bed chosen 

between alternate methods of settling a dispute over repre~ 
sentation under Section 2, Hinth, of the Act. The question 
was not as to the power of the Board to resolve the dispute 
but whether it had done so in an erroneous manner. The case 
now before us is quite different. Here there has beena re~ 
fusal to take any action to resolve the dispute, upon the 
view that’ Congress hes not extended the powers of the Board 
to an employer and its employees geographically situated as 
are these disputants; that is, outside the continental United 
States and its territories. ‘This in no sense is Ecard actica 
within the framevork of Section 2, HNinth, or, indeed, within 
any other of the provisions of the Act for administrative 


resolution of industrial-labor disputes. This is a different 
"type of problem’ (320 U.S. at page 301, 64 S.Ct. at page 97, 
88 L.Ed. 61). ‘The cases have not dealt with the power of the 
courts to consider the purely legal question of the territorial 


jurisdiction of the Board ..." (189 F.2d at 687-688; Emphasis 
supplied. ) 


The narrowness of the decision in Air Line Dispatchers, and its com- 
plete uselessness to appellant here is made abundantly clear in American Air 
Export and Import Co. v OWetIL, 95App. D.C. 275, 221 F.2a G29 (1954), wherein 
an employer sought to enjoin the Mediation Board from investigating a dis- 
pute or taking any other action under Section 2, Ninth, on the ground that 
the employer was not subject to the jurisdiction of the Board under the Act. 
In affirming the District Court's dismissal of the complaint for lack of 
juridiction, this Court said: 

“Mis court's decision in Airline Dispatchers Ass'n. v. 

National Mediation Board is of no help to appellant. We | 

found judicial relief under the Administrative Procedure 

Act appropriate there because the Board refused to exercise 

the functions assigned to it by the Railway Labor Act. We 

made clear, however, that, under the Supreme Court's deci- 

sion in Switchmen's Union of North America v. National 

Mediation Board, the Board's performance of functions as- | 

signed to it by the Act was not subject to judicial review." 

(221 F.2a at 830-831 ) 


The Court went on to say that Section 10 of the Administrative Pro- 


cedure Act (5 U.S.C.A. §1009), which was relied on by the employer, did not 


give the District Court jurisdiction. 


"... That section expressly excepts from judicial review | 
those cases where ‘statutes preclude judicial review’ or 

where "agency action is by law committed to agency dis- | 
cretion.' Under the Railway Labor Act, certification is: 
yo to the discretion of the Board." (221 F.2d at | 
830 


It is therefore difficult to comprehend why appellant has cited 
Aixrline Disvatchers in support of its position. 

Appellant's other attempts to distinguish away Switchmen's Union 
are equally without merit. 

For example, at various places in its brief, appellant claims that 
the decision in Syitchmen's Union is Hmited to "jurisdictional disputes", 
citing in support of this proposition certain language from General Com> 
mittee v. Missouri-Kansas-Tems Railvay Co. 320 U.S. 323 (1943), which was 
decided the same day as Switchmen's Union (see, for example, Aplt's Br. 13). 
The references to jurisdictional disputes” in the M-K-T_case is attributable 
solely to the fact that that case did involve a jurisdictional dispute. 

Also at page 13 of its brief, appellant states that Switchmen's 
Union involved a "jurisdictional dispute". Even a hasty reading of the 
decision shows that nothing could be further from the truth. In addition, 
the many other cases cited hereinabove, which did not involve jurisdictional 
Gisputes, but which, without exception, expressly recognized the decision 
in Switchmen’s Union for the propositions urged by us, should be disposi~ 
tive of appellant's contention. 


Similarly without merit is appellant's contention that Switchmen's 


Union concerns only “factual disputes” (Aplt’s Br. 8, 11) and the impli- 


cation of appellant's argument that the decision is limited to appeals of 
craft or class determinations (Aplt’s Br. 10-11). The quotations from that 
decision set out above, and the many cases cited above, render such con- 
tentions untenable. 


Moreover, we submit that appellant has twice conceded away its 
entire case, though unwittingly. At pages 10-11 of its brief, appellant 
makes the following statement: 


"In looking to the legislative history of the relevant part 

of the Railway Labor Act, the Supreme Court concluded that! it 
was the intention of Congress to give the National Mediation 
Board the exclusive and final say on problems involving 
twhether one organization or another was the proper representa~ 
tive of a particular group of employees’ (320 U.S. 297, at 302), 
and that the function of the Mediation Board in such proceedings 
is to act as referee." 


But this was the very question decided by the Mediation Board in 


its determinations involved here, namely, “whether one organization or 


another fis] the proper representative of a particular group." If this 


wasn't the question, what was? 

Second, there is no question but that appellant agrees that Switch= 
men's Union at least bars review of class or craft determinations (See 
Aplt's Br. 10-11). ‘This being so, how can it be denied thet the Board 
must also have the power to determine who is qualified to be the ‘represen- 
tative of the craft or class? To illustrate why this must necessarily be 
so, we ask the Court to assume hypothetically that the Board approved a 
craft or class including pilots and stewardesses. Could it do 80 and still 
hold that ALPA may not appear on the ballot in the election held in this 
mixed group? Certainly not. The very idea of such a result is intellect: - 
ally, theoretically, and practically unacceptable. : 

Although in subsequent parts of this brief the concept is discussed 
at some length, it should be at least noted here that the gist of appel- 


lant's entire position is that, assuming that some pilots are supervisors 
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of stewards ani stewardesses, they are members of management, and that, as 
members of management, they may not, under the Railway Labor Act, partici~ 
pate in the micn affairs of stewards and stewardesses (See, for example, 
Aplt's Br. 9-12). The fatal flaw in this logic is that appellant does 
not allege that pilots, while verticioating in such union effeirs, are act- 
ing on behalf or in the interest of their carrier-employers, or that they 
are acting within the scope of their authority as pilots. Rather, appel- 
lant's contention is that if one (in this case, a pilot) is an agent for 
one purpose (as in the supervision of employees), he is an agent for all 
purposes, even when he is acting in his own behalf in a matter separate 
and apart from the duties of his employment. Fortunately, however, neither 
the Railway Labor Act nor the law generally has ever adopted such reasoning. 
The Act's prohibitions relied on by appellant apply to carriers end their 
agents, — and “agents” must be given its generelly accepted legal meaning. 
As indicated above, this subject is explored in more detail at a later point. 
fo summarize briefly, Suitchmen's Union was intended to, and, we sub- 


mit, does, bar judiciel review of the Mediation Board's determinations here 


appealed from. When the disputes had been decided by the Board, they had 


reached their "last terminal point” (320 U.S. 297, at 305). It was Con- 
gress’ intent that, “There was to be no dragging out of the controversy into 
other tribunals of law” (320 U.S. 297, at 305). 


B. The Mediation Board has exclusive jurisdiction over charges 
of wnlawful interference, influence or coercion in connection 


Although in part IV of our Argument we discuss at some length the 


fact that appellant bas never filed any claim of actual interference, influ- 
ence or coercion vith the Mediation Board, and the legal consequences flow- 
ing from this fact, there is a more primary reason why such charges may not 
be heard by the courts: The Mediation Board has exclusive jurisdiction over 
them, and the courts no jurisdiction. : 

This te due to the fact that the unlawful conduct charged by eppellant 
is charged to have been performed in connection with an election conducted 
by the Board under Section 2, Ninth. And, as we have seen above, Congress 
bas given the Board exclusive jurisdiction over all matters arising under or 
connected with that statutory section and the Board's functions thereunder. 
mute van annomee’ by the Supreme Court in Gritctmen's Union, ani at least 
two decisions of this Court of Appeals have applied the rule in denes identi- 
cal to the case at bar. As a matter of fact, bie bd cases ue Werenger 
on the facts, for in one, such charges were filed with and considered by 
the Board, and included charges of brutality and coercion by the winning 
union, which were encouraged and connived at by officials of the carrier. 
United Transport Service Buployees v- Rational Mediation Board, 79 App. D.C. 
15, 141 F. 2a Tak (1944). 

In the other case, the charges (carrier coercion and unlawful favor- 


itiem by the carrier toward the winning union) were filed with the Board, 
but the Board refused to even investigate them. Order of Railway Conductors 
v. Nationa) Mediation Board, 79 App. D.C. 1, 141 F. 28 366 (1944). 
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I 

The Decision in leedom v. Fyne Does Not Give the 
District Court Jurisdiction to Review the Mediation 
Board's Determinations. 


In the opening sentence of its Argument (p. 9), appellant states 
that whether or not the District Court bas jurisdiction "hinges on whether 
the decision in Svitchmen'’s Union or in Leedom v- Kyne is applicable to 
the facts in this case.” ‘his is incorrect. Also incorrect is appel- 
lant's apparent position that the decision in leedom v- Kyne is not only 
applicable and controlling, but also determinative of this case in appel~ 
lant's favor. As the title of this part IIB of our Argument indicates, 
and as we will show below, though Leedom v- Kune is not applicable to Media~ 


tion Board determinations even if it were, it would be of no aid to Appellant. 


a. Teedos v- Kyne is not applicable to questions 
arising under the Railwey Labor Acte 


Jeedom v- Kyne arose under the National Labor Relations Act, as 
mmended, and not under the Railway labor Act. ‘This is significant because 
the Hational Labor Relations Act bas always provided for some kind of ju- 
@icial review of representation decisions. (See, for example, bh Stat. 
4hg(1935).) Presently, Section 9(c) of the Act (29 U.S.C.A. 8159(c)) re- 
quires that the Boerd find that a question of representation exists upon 
the record of an appropriate hearing, unless the hearing is waived by the 
parties. And representation determinations may be judicially reviewed un- 


Ger Section 10 of the Act in proceedings to enforce unfair labor practice 


charges relating thereto. (See, for example, Leedom v- acre 107 
App. D.C. 357, 278 F. 24 237, 239 (1959)-) | 

Thus, in extending judicial review in leedom v- Kune, the Supreme 
Court acted in a manner consistent with the bistorical and present pattern 
of the National Labor Relations Act. In addition, that Act, as contrasted 
with the Railway Labor Act, is a hypertechnical, extensively-detailed sta~ 
tute. The quantum of discretion vested by Congress in the National Labor 
Relations Board is quite narrow by comparison with that vested 45 the Medi- 


ation Board. The Supreme Court in Svitchmen's Union took note of the loose 


and incomplete manner in which Congress has covered the railroad and eir~ 


line industry through the Railway Labor Act. The Court indicated that the 
Railway Labor Act is the product of a historical background in which no 
provision was made for judicial intervention of any kind until after the 
1906 Railway Iabor Act. And even at the time of the Switchmen's Union 
decision, 

", large areas of the field still remain in the realm 

of conciliation, mediation, and arbitration. On only 

a few phases of this controversial subject bas Congress | 

utilized administrative or judicial machinery and in- 


yoked the compulsions of the law. We need not recapi- 
Nor need we reiterate what 


litigation than the express 
dicate." (320 U.S. at 302.) 


Clearly, nothing of the kind can be said with respect to the National 


Labor Relations Act. 


As bas been show, there is no provision whatsoever for judicial 
review of Mediation Board decisions under Section 2, Ninth, of the Railway 
Labor Act. The Supreme Court's language in Switchmen's Union was broad, 
sweeping, and certainly as final and conclusive as possible. Therefore, 
can it legitimately be argued, om the basis of, at best, mere inferences 
drawn from a case arising under a separate statute, with a separate history, 
that the Supreme Court bas overruled Switchmen's Union? We respectfully 
submit that the answer is obvious. 

B. Bwen if Jeedom v. Kyne were applicable to questions 

arising under the Railway Iabor Act, it is inapplicable 

to the facts of this case. 

The precise facts involved in Leedom v. Kyne are essential to an 
understanding of the decision and its scope. In that case the National 
Iabor Relations Board had violated an express prohibition of the National 
labor Relations Act, Section 9(b)(1) (29 U.S.C.A. 159 (b)(1)) by certifying 
as appropriate a collective bargaining unit including both professional 
and non-professional employees, without giving the professional employees 
the right to determine whether or not they desired to be included in such 


Act. The fact is, that the Board not only conceded before the Supreme 
Court that it had violated this express provision, but also conceded that 
in doing s0 it bed acted in excess of its delegated povers.—~/ 


-Z/ Appellant's reliance on Hevajo Tribe v- MeL:R.B-, Case No. 15,735, U.S. 
C.A. D.C. (1961), is misplaced. ‘That case involved the sole question 
of whether the provisions of the National Lebor Relations Act applied to a 
business located on an Indian reservation. Since this question is one of 
- (continued on p- 36) 
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The District Court set aside the Board's determination of the 
bargaining unit and also the election and the Board's certification based 
thereon. This Court of Appeals affirmed (101 App. D.C. 398, 249 F. 2a 490 
(1957))- 

The Supreme Court discussed at some length the question of Judicial 
review of such representation determinations and in so doing made the follow- 
ing remarks, which we respectfully submit are controlling on the adextion 
of what Leedom v- Kyne stands for: 


"This suit is not one to ‘review,' in the sense of 

that term as used in the Act, a decision of the Board 
made within its jurisdiction. Rather it is one to 
strike down an order of the Board made in excess of its 
delegated powers and contrary to a specific prohibition 
in the Act. Section 9(b)(1) is clear and mandatory. 

It says that, in determining the unit appropriate for 
the purposes of collective bargaining, ‘the Board shall 
not (1) decide that any unit is appropriate for such 
purposes if such unit includes both professional em- 
ployees and employees who are not professional employees 
unless a majority of such professional employees vote 
for inclusion in such unit.’ (Emphasis added) Yet the 
Board included in the wit employees whom it found were 
not professional employees, after refusing to determine 
whether a majority of the professional employees would 
"vote for inclusion in such unit." Plainly, this was 
an attempted exercise of power that had been specifically 
withheld. It deprived the professional employees of a 
"right' assured to them by Congress. Surely, in these 
circumstances, a Federal District Court has jurisdiction 
of an original suit to prevent deprivation of a right so 
given." (358 U.S. at 188-189) 


7 / (continued from p. 35) 


territorial jurisdiction and goes to the very heart of an agency's 
power to act. In this respect the case is similar to Air Line Dis- 

'n v. National Mediation Board, 89 App. D.C. 24, 169 F. 
2a 685, discussed in considerable detail above. 
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It is obvious, therefore, that the decision in leedom v. Kyne was 
predicated solely upon “an order of the Board made in excess of its dele- 
gated powers and contrary to a specific prohibition in the Act. Section 
9(>}(1) is clear and mandatory.” ‘The subsequent decisions of this Court 
construing Jeedom v. Kyne make it clear that the facts and considerations 
contained in the foregoing short quotation are controlling. 

In leedom v- I.B-E-W-, 107 App. D.C. 357, 278 F. 2d 237 
(1960), the union appealed from a determination of the National Labor Rela- 


tions Board, alleging, inter alia, that it was a violation of Section 9(c) 


(1) of the Hational Labor Relations Act to permit another union to intervene 


in a decertification election. This Court rejected this contention by say- 


"de find nothing in this language or in the legista- 
tive history, upon which the Union relies, which can 
be said to amount to a ‘clear and mandatory’ direction 
that intervention of a rival union in the decertifica~ 
tion proceedings be denied or that the election bellot 
provide only two alternatives: the incumbent union, 
or none. See Jeedom v- Kyne, 1957, 101 U.S. App. D.C. 
398, 289 F. 2d 490, affirmed, 1958, 358 U.S. 184, 79 
S. Ct. 18, 3 Le Ed. 24 210. Hence, review by way of 
this original equity suit in the District Court will 
not lie. See ks 

v. Jeedom, 107 U.S. App. D.C. 268, 276 F 2d 514." 
(278 F. 2a, at ohh.) 


Even more compelling is this Court's decision in International 
Ass'n of Tool Craftemen v- Leedom, 107 App. D.C. 268, 276 F. 2d 514 (1960), 
wherein the union filed several petitions for election in which it sought 
to sever certain craft groups from broader established collective bargain- 
ing units. The Hational Labor Relations Board dismissed the petitions and 


the union argued that in doing so the Board had violated Section 9(c)(5) 
of the National Labor Relations Act, which provides that the Board shall 
“not decide that any craft union is improper ... on the ground that a dif- 


ferent unit has been established by a prior Board determination aloes 
| 


The District Court dismissed the complaint for lack of jurisdiction. In 
affirming, this Court said: 


"The jurisdiction of the District Court to grant relief 

in this original equity suit depends upon a clear show- 
ing that the Board acted ‘in excess of its delegated 
powers and contrary to a specific prohibition in the Act," 
Leedom v. Kyne, 1958, 358 U.S. 18h, 188, 79 S. Ct. 180, 
184, 3 L. Ed. 24 210." (276 F. 2a at 516) 


"We need not decide whether we would sustain the Board's 
view if the question were presented to us in an appeal 
under the judicial review provisions of 810 of the Act. 
61 Stat. 146, as amended, 29 U.S.C.A. 8160. We need 
only decide, as we do, that the statutory language it- 
self and the legislative history sufficiently support 
its position to eliminate the essential requirement for 
invoking the District Court's equity jurisdiction, name- 
ly, a showing that the Board violated a ‘clear and man- 
datory® statutory prohibition by according controlling - 
consideration to bargaining history. lLeedom v- Kyne, 
supra, 358 U.S. at page 188, 79 S. Ct. at page 183; 
Leesdom v- Norwich, 

Union, 1960, 107 U.S. App. D.C., 275 F. 2d 628." (275 
F. 2d at 516.) 


(Also see Leedom v- Norwich Conn. Printing and Paper Products 
Unions, 107 App.- D.C. 170, 275 Fe 2d 628 (2960).) | 

A reading of the Railway Labor Act shows that the Board's determina- 
tions here involved were correct and proper; that such determinations 


were within the broad powers given the Board under Section 2, Ninth, to 


"designate who may participate in the election"; that, at the very least, 
| 


there is no express prohibition in the Act--violated by these determina- 
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tions; and that the Board's determinations did not violate any “clear 
and mandatory" provision of the Act. 

Section 1, Fifth, of the Act (45 U.S.C.a. 8151, Fifth) defines “em- 
ployee(s)" subject to the Act as including “every person in the service 
of a carrier ... who performs any work defined as that of an employee or 
gubordinate official in the orders of the Interstate Commerce Commission 
Soin t O “peaeests eeenited) The most important aspect of this defi- 
nition is that it not only fails to exclude supervisory personnel, but 
Slearly includes them, or at least such of them as fall within the phrase 
"subordinate official”. The obvious contrest is the National Labor Rela- 
tions Act, as amended, which specifically excludes persons of even minimal 
supervisory authority from the definition of “employee” and, in general, 
deprives them of all protection under the Act. (See 29 U.S.C.A. 8152(3), 
(11), and (13), and 816%(e).) 

Moreover, Section 1, Sixth, of the Act defines "representative" to 
mean “any person or persons, labor union, organization, or corporation de~ 
signated either by a carrier or group of carriers or by ite or their employ- 
ees, to act for it or them.” It provides no limitation whatsoever on who 
may act as a collective bargaining “representative”. It would seem that 
anyone who qualifies asian “employee” under Section 1, Fifth, is, under 


—8/ For 


the 


| 
this definition of "representative", entitled to act as such a representa- 


tive. 


More specific, perhaps, are the 1936 amendments to the Act, which 


brought common carriers by air and their employees under the coverage of 
the Act. 45 U.S.C.A. 8181 provides, in pertinent part, that, "an of the 
provisions of sections 151, 152, and 154-163 of this title fenich includes 
all of the provisions Se aa délevadt Gece) ace axtectnd 10 sok snl. 
cover every common carrier by air engaged in interstate or foreign com~ 
merce,... and every air pilot or other person who performs any work as an 
employee or subordinate official of such carrier or carriers, Rey (En- 
phasis supplied ) “Aix nilot" is the only job classitication specifically 
covered by the Act. 

To adopt appellant's "supervision" contention in this es would be 
to impute to Congress a curious regard for and interest in protecting the 
employment rights of “management” personnel. It is a matter of common 
knowledge in the airline industry that the 1936 amendments vere enacted 
specifically at the instigation of ALPA. | 

In the Congressional discussion concerning these amendments, Rep- 
resentative Crosser said, on the floor of the House: | 

" | 4. we believe that it is very desirable to bring 

the Air Pilots Association under the operation of the 

Railway Labor Act. That is all that this bill does; 

nothing more. 

Railway Labor Act. 

organization within the terms of the 


(Vol. 8, Part 55 Cong. Rec. pe 5038, 
Session.) 


With these sections of the Act in mind, and keeping in mind also that 
we are looking for either “an express prohibition” or “a clear and mandatory” 
provision prohibiting the Mediation Board from certifying, as the collective 
bargaining representative of non-supervisory employees, a labor organization 
which includes in its membership pilots with supervisory authority, (we as- 


Section 2, Hinth (45 U.S.C.A. 8252, Hinth). 


Howhere in this section can there be found any kind of limitation 
on the Board's action thereunder heving to do with the type or nature of 
the representative designated by the Board. At page 9 of its brief, appel- 
lant states that this section provides "that in an investigation of a dis- 
pute as to who should be the bargaining representative of ea carrier's em 
Ployees, the Mediation Board shall act "...in such manner as shall insure 
the choice of representatives by the employees without interference, influ- 
ence, or coercion exercised by the carrier’ (45 U.S.C.A. Section 152, Ninth). 
fhis is not representation of the portion quoted by appellant for the reason 
that this portion relates solely to the mechanics utilized by the Board in 
the selection of representatives. 

Moreover, Section 2, Hinth, provides that, "the Board shall designate 
who may participate in the election...." That this includes the designa- 
tion of the labor organizations who may participate in the election is shown 
when this language (“the Board shall designate who may participate in the 
election") is compared with a following phrase, “three neutral persons who 
«eeshall...designate the employees who may participate in the election.” 


hj 


The latter phrase is narrower and more specific than is the former-~and 


we believe deliberately so. This most emphatically rules out Ieedom v- 


Kyne as a consideration in this case. 
Section 2, Fourth, of the Act provides, in pertinent part, that: 


"Employees shall have the right to organize and bargain col-, 
lectively through representatives of their own choosing... +” 


We believe this means what it says, and that in the elections here 
in question the employees have already chosen, ~~ overvubiniogly and law- 
fully. : 

Under the Leedom v- Kyne decision, and the above-referred~-to decisions 
of this Court applying that decision, it is appellant's burden to show that 
the Board, in the determinations appealed from in the case at bar violated 
"an express prohibition” or, to put it another way, "a clear end mandatory” 
provision of the Railway Act. The foregoing discussion makes it clear that 
such a burden is impossible of fulfillment. On what then does appellant 
rely? : 

Appellant relies on those general provisions of the Act prohibiting 
interference, influence or coercion by carriers (See Aplt's Br. 9). It 


will be helpful to concretely set forth what appellant's position is and 


what it is not. 


_9/ In Jones & laughlin Stee) Corp., 66 NLRB 386 (1946), which we discuss 

again shortly, the N.L.R.B. placed considerable weight on identical lan- 
guage in the National Labor Relations Act in deciding the supervisors could 
be represented by the same union which represented the non-supervisory em~ 
ployees. (See 66 NLRB at 399.) 


forall purposes. (See, for exemple, Aplt's Br. 2,3) 

The error of this reasoning is instantly apparent and should not re- 
quire undue elaboration. Shortly prior to the enactment of the Taft-Hartley 
Act in 1947, the Mational Iabor Relations Board issued several important de- 
cisions concerning the organizational and collective bargaining rights of 
supervisory persomnel under the National labor Relations Act. In Jones & 
langhlin Steel Corp., 66 MIRB 38 (1946), the Board ruled that supervisors 
could lawfully be represented by the same union which represented the em- 
ployees supervised by them. The Board said: 


*...The Board has found, as have the Courts, that the defi- 
nitions of ‘employer’ and ‘employee’ contained in the Act 
are not mutually exclusive; that a foreman, for example, 

is an ‘employer’ when he acts in the interest of his employer, 
but he is an ‘employee’ when he acts in his own interest, as 
when he seeks to better the terms and conditions of his em- 
Ployment..." (66 H.L.RB. at 388) 


It would seem elementary that any employee, be he a supervisor or 
not, acts in his own interest and on his own behalf when he acts to enlarge 
the number of members of his union and the variety of job classifications 


represented by it. By so doing he seeks "to better the terms and conditions 
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of his employment" by increasing the bargaining power of his collective bar- 


gaining representative. 


The employers complained that under this decision, the employer would 


be chargeable in unfair labor practice proceedings with any unlawful inter- 
ference by such supervisors with the statutory rights of freedom of choice 
of the rank-and-file union members who were subject to tneir supervision. 

The Board summarily, and we submit, logicaliy, disposed of these objections 


by saying: 


“We need not speculate here-..upon what would havpen if, — 
at some leter dete, the rank-and-file should wish to alter 
their choice and the foremen exercised their supervisory | 
power to discourage this action. Employers would not be | 
chargeable, in an unfair labor practice proceeding, with 
any such action by supervisors, unless it were clearly au- 
thorized..." (66 N.L.R.B. at 402) _10/ 


| 

_lo/ It is noteworthy that, although the results of these N.L.R.B. decisions 

were drastically changed by the Taft-Hartley Act, which in effect made 
all individuals falling within the new definition of “supervisor™ members 
of management for all practical purposes, and specifically removed them from 
the protection of the National Labor Relations Act, no such treatment has ever 
been given by Congress to the Railway Labor Act, even though, as will be shown 
hereafter, the Mediation Board had for many years been treating numerous em- 
ployees who would be considered “supervisors” under the National Labor Rela- 
tions Act no differently from other employees. Perhaps the reason for this 
4s found in the fact that Congress has traditionally regarded the Railway 
Labor Act as somewhat of a sacrosanct piece of legislation, dealing with speci~ 
alized industries, and not to be tampered with, as is reflected in the follow- 
ing statement made by Senator Pepper in the Senate debate on the Taft-Hartley 
Act, made in response to a question from Senator Taft as to the applicability 
to the Reilway Labor Act of certain ideas advanced with respect to the Taft- 


Hartley Act: 


"wR. PEPPER. No; I have not protested against that, because, 
apparently, the workers have been satisfied with the law under 
which they operate. It has had a long history, and evidently 
it has worked out all right. Nor bas the Senator from Ohio of- 
fered any amendment to any other provision of Railway Labor Act, 
so far as I know. We have accepted that act as it was written, 
unless some initiative came to us from one group or the other. 
I think the act is working satisfactorily.... (B.N.A., The New 
labor lay, p- B(3)-16,--1947). 


“hhe 


fhe railroad industry in particular, and even the airline industry, 
contains numerous instances of labor organizations representing both person™ 
nel who would be considered “supervisors” under the National Labor Relations 
Act, as amended, and employees working under them. (As pointed out below, 
if captains ere “supervisors”, ALPA is one of these organizations.) Even 
more, the Hetionel Mediation Board bas throughout the yeers permitted and 
approved such amalgamations without any complaint from Congress or, 80 far 


as can be determined, from anyone. A most analagous Board decision is 


ted the Bational Organization Masters, Mates and Pilots of America, an organi- 
zation made up primarily, almost entirely, of clearly supervisory personnel, 


to appear on the ballot in an election to determine the collective bargain” 


ing representative of deck personnel, including both supervisory and non- 

supervisory employees, of a reilroad's boat-working persomel. This organi- 

zation won the election and was certified by the Board. (See p- 486, Deter~ 
July 1, 1934 - 


Just a few of the many similar decisions placing supervisory and non~ 


supervisory employees in the same craft or class are Case Ho. R-2621 (1953), 


Fleet ond Passenser Service Eaplovees). —21/ 

In view of this history under the Railway Labor Act, st vould appear 
that appellant is seeking to accomplish here what Congress has failed to 
do, namely, to amend the Act to deprive the Mediatiation Board of the pover 
to do what it is presently empowered to do under the Act and what, in fact, 
it has been doing for over twenty~five years. : 

While Appellant may have other crutches for its “supervision” argu- 
ment, it should be pointed out that there can be no doubt thet ite primary, and 
virtually exclusive, reliance is on a certain Civil Air hee tatisa and its 
official interpretation by the C.A.B., and upon the United Flight Operations 
Manual (See Aplt's Br. 3; f-n-l, p.6; J.A. 8, 92). The "quotations" from 
this regulation and interpretation, however, are, in one case false, and 
dn the other so distorted as to be tantamount to being false- Appellant's 
said "quotations" in its Complaint (J.A. 7) and in its statements submitted 
to the Board (J.A. 8, 92) and in its brief (p. 3) are framed 20 as to create 
the impression that (1) all pilots are in command of the crev, and 
(2) this command is virtually unlimited. Toe truth is to the contraxy. 
Part 40, Sec. 40, 351(c) of the Civil Air Regulations provides as follows: 

"Responsibility of pilot in command. The pilot in | 
command shall during flight time be in coumand of the air 


plane and crew and shall be responsible for the safety of 
the passengers, crew members, cargo, and airplane.” 


The Interpretation of this regulation, referred to above, is as 
| 


follows: 
“11/1 denen & Laushlin Stee) Corp., 66 NLRB 386, at 400 the N.L.R-B. dis- 


cussed the frequency with which supervisors and the employees subject to 
their supervision are represented by the same union, and mixed in the same 


bargaining unit. 
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“the Board interprets and construes Paragreph &0.351(c) 
as conferring on the pilot in command, with respect to matters 
concerning the operation of the airplane, full control and 
authority without Mmitation over all other crew members and 
their duties during flight time, whether or not he holds e 
valid certificate authorizing him to perform the duties and 
functions of such other crew member.” (Interpretation No. 1, 
19 F. BR. 1758, March 31, 195%-) 


ms, not all rilots, but only the “pilot in comand" (usually called 
the “captain” or "first pilot" or “first officer") has any command authority; 
that such commend authority is Mmited to the period “auring flight time"; 


and is confined "to matters concerning the operation of the airplane". 


pilot in command. 
thousands of whom are employed as the so-called co- 
other capacities other than as captain. Ap- 


sentative flight engineers, but, rather, 
interests consideration involved in class 
mittee’s report contains the following statement with respect thereto: 


". ..The Captain's order on ship or plane is supreme, ana 
necessarily so, but to attempt to relate him to the posi~ 
foreman or supervisor in = shop is 
Matter of the Application of: Air 

ee 


As stated above, appellant also places great reliance on the provi- 


sion of the United Flight Operations Manual, which states that "all steward- 


esses and flight stewards are responsible to the Captain” (J.A. 6, f.n. 1), 


but does not mention thet this (1) is only while in flight or enroute (J.A. 
347); and (2) this responsibility of the stewards and stewardesses to the 
captain is in the manual because Civil Air Regulations require the carriers 


to implement the foregoing regulation oy the publication and distribution 


_12_/ (continued from p. 47) 


International Association involving employees of United Air 
Lines, Inc., File No. C-2946, January 17, 1961, at p. 20. ) 


Subsequently, the President, by Executive Order, establishea e@ comis- 
sion to inquire into the pilots-flight engineers’ controversy. The comit- 
tee submitted its report to the President on May 24, 1961. It confirmed 


the conclusions reached by the commission appointed by the Mediation Board. 


In its report to the President, the committee said: 


"This Committee feels that the close relationship of the 
flight crew, which is now faced with the introduction of an 
entirely new series of larger and faster aircraft, powered 
with turbine engines, makes it imperative that the flight crew 
must belong only to one organization. The Committee recogni- 
zes that the captain or pilot in command of an air line air- 
craft has the full responsibility for its safe operation in 
that this responsibility which is placed directly on him by 
virtue of his being licensed by the Federal government and 
which he can not delegate to his employer or anyone else also 
makes it necessary that the cB be coordinated into one 
organization". (Emphasis supplied. 


The significance of the committee's use of the term "eright crew" is 


that this term includes stewards and stewardesses, as appellant admits (See 
TA. 7, 86, G4) 
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ce wach mummie to affecten empayess. > Tn fact the marvel iteelf makes 
this clear by stating that, “The Captain...fieg/ such... responsibility end 
authority es is set forth in Civil Air Regulations". (J.A. 346). 

‘Tims, tt is obvious that the source of the pilot in comand's euthor 


sty is the Federal Goverment; that the purpose of vesting this authority 


tive, not his employer's. (In regard to the last point, see last quotation 
in footnote 12. ) 

In comection with this “supervision” question, 4t should be noted 
that appellant, by its Complaint, is attempting to try completely different 
case here than it tried before the Mediation Board. Not only bas it failed 
to register with the Board any charges of unlaful misconduct by Branttl oF 
gutted, but it ies in its Complaint greatly expended ami eubeliished 1s 


allegations concerning pilots being superviscrs- (Compare the portions of 


sacicoaslaiat wot ub ot peges ant 5 Of eppelieat’s bated with he FEN SS 


ar eppetiant's statements to the Meiiation Board set ont at pages 3 ani © 
of appellant's brief.) Jost es in en appeal frome trial court decision, 
sur eypeating from an adverse decision of an administrative agency 4 Dow! 
wy the record mae before it and can't naive nev matter oD sppes} for SS 
first time. his is elementary. (See De Garter v- Feds Trade Come; aby 
FP. 28 210, 212, (9 Cir-,197) 

Pee 


In bis dissent in leedos v- Kune, Mr- Justice Brennan warned of the 


ee 


_13/ 1% CFR, Sections 40.50, 40.51(2)(2), 41-120, 42.60. 
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comparative flood of cases which would result from that decision. : He anti- 
cipated that “the ingenuity of counsel" would find a way to use the decision 
"to get a foot in a District Court door" (358 U.S. 184, at 196). He said: 

",..Even when the Board wins such a case on the gertte;<c.! 

while the case is dragging through the courts the threat — 

will be ever present of the industrial strife sought to 

be averted by Congress...." (358 U.S. at 196) 

Justice Brennan also must have known what every lawyer sevoaved in 
the field of labor relations knows, that timing is a great factor, probably 
as important as any other factor, in determining the outcome of representa- 
tion elections. In almost every contested election, one or more of the par- 
ties desires more time, while another of the parties seeks expedition. 

This is only logical, since the considerations which cause one of the parties 
to want a quick election normally are the same considerations which impel his 
adversary in the election to want delay. | 

In the meantime, the socially wholesome objectives of the statute in- 
volved, be it the Railway Labor Act or the National Labor Relations Act, are 
frustrated. The statutory procedures, rather than being the seane for re- 
ducing labor-management tensions, become a source of them. | 

Unwarranted suits, euch as the case at bar, clog up the court dockets. 
It's difficult to characterize the present suit as other than unwarrented. 
ALPA established and organized ALSSA. For more than fourteen years they have 
been affiliated and have always shared coumon offices. And, yet, as the result 
of an internal dispute, this suit now is before this Court on appellant's 
sober and grave allegations of the dental of Constitutional rights and vio- 
lations of statutory law,-~all of which are related to the contention that 


ALPA is something of a management organization. We presume that appellant 
| 


aidn't consider pilots agents of management during all of the years prior 
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to internal dispute which erupted in August of 1960; otherwise, the only 
conclusion to be drawn would be that appellant during all of those years 
hms been a part of a management organization. Appellant didn't believe 
that pilots were members of management even after the dispute erupted, since 
it addressed to its “Dear Brothers” and “fellow vorkers" the pilots, an im” 
passioned appeal for their assistance in this dispute. A letter which be- 
gins, “Wkis appeal is addressed to you by your fellow flight employees, the 
stewards ani stewardesses who belong to ALSSA." (Emphasis supplied.) A 
letter stating thet, “we write this message to you because we look upon you 
as brothers,...." (J-A- 302-30k, 263 pare. 45) 

As a matter of fact, even after the eruption of the dispute, appellant 
was using © form of epplication for membership end suthorization for repre 
sentation under the Railway labor Act stating that ALSSA is "affiliated with 
the Air Line Pilots Association” (J.A. 300-301). 


The crowning curiosity is that at the very time this case is before 


this Court, a Master In Chancery of the Circuit Court of Cook County, 


Titincis, is conducting hearings to determine, inter alia, whether the presé 
ident, vice president, secretary and treasurer of ALPA are also the lawful 
acting officers of ALSSA (J.A- 268). 

But this suit does heve valuable purposes for appellent,~-delay, 
confusion and propoganda. This, we submit, is the real basis of this en~ 
tire suit,--and a classic example of why certification determinations of 
the Mediation Board should not be subjected to the seemingly never-ending 
processes of the courte, and why they are not so subjected under Syitch= 
men'a Union, which is not modified or overruled, at least with respect 


to the facts here, by Leedom Ve Eyne- 
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A. ‘There is no constitutional requirement that the Netional 

Mediation Board afford a hearing to parties involved in certi- 

fication determinations under Section 2, Ninth, of the Rail- 

way Labor Acte 

In Switchmen's Union the Supreme Court said that there is no require- 
ment that the Mediation Board hold hearings in the exercise of its functions 
under Section 2, Ninth, since the Board in certification determinations 
‘makes no orders....its only ultimate finding of fact is the certificate" 
(320 U.S. 297, at 304). 


This Court has gone further in this regard, nd, in 20 doitig, we sub 


mit, has answered the precise question reised by appellant. In United 
Transport Service Employees v- National Mediation Boara, 85 App. D.C. 352, 
179 F.2a 446 (1949), the Mediation Board not only failed to conduct hearings 
but failed to even give notice to the interested parties vhen it made a nev 
craft or class determination under Section 2, Ninth. Notwithstanding that 
the complaint alleged numerous serious direct effects of this determination, 
the Court hela that no violation of constitutional rights was stated, citing 
in support of this ruling the foregoing quotation from Quitimen's Union and 
referring to the apparent Congressional intent “in omitting in the Railway 


labor Act to provide for notice and hearing before Board ection.” (179 


F.2a at 453) 


It is clear that such omission was not inadvertant. Section 2, Ninth, 
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requires only that the Board “investigate” representation disputes, and 
that it “certify...within thirty days after the receipt of the invocation 
of its services," the name of the representative. Obviously, if Congress 
intended that the Board hold hearings in matters of this kind it would not 
beve provided such a thirty-day Mmitation. 

Additionally, Section 2, Ninth, does expressly require « hearing in 
one situation; where th> Board appoints a committee of <hree neutral per~ 
sons to designate the employees who may participate in an election, the 
committee must hold a hearing. 

The inference to be drawn from the facts is clear -- Congress did not 
imtend that the Board hold hearings in the exercise of its functions under 
Section 2, Hinth. In fact, it would seem clear that Congress intended that 
such functions would be handled by administrative “investigation,” without 
hearings. 

Be Bwen if a hearing might be required in some circumstances, 

mone was required in connection with the determinations here 

involved, due to the particular questions, facts and circum 

stances inyolvegs 0 

Appellant's statements suimitted to the Board dealt with one of the 
two industries which the Board has exclusive jurisdiction over in collec~ 
tive bargaining matters, an industry of which it has, through many years of 
experience, particular expertise. This is particularly significant in view 
of the fact that the statements submitted by appellant to the Board made no 


specific reference to Braniff or United in connection with the “supervision” 


question but, instead, discussed this question only in the context of con- 
ditions prevailing in the comercial airline industry generally. Further- 
more, as explained above, appeliant’s statements set forth completely false 
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and distorted “quotetions” from the Civil Air Regulations and from an offi- 
cial Interpretation thereof by the Civil Aeronautics Board, upon which ep 
pellant’s position wes primarily predicated and the fact moreover, appel- 
ant sought, frivolously, to prove that ALPA “is not a iabor organization 
within the meaning of the Railway Labor Act... /put/ is an organization 
composed, nct of employees but of managerial persomel...- (7.A. 8, 95). 
In addition, 2s had been pointed out above, at the time ALPA's applications 
were filed, the Beara had for many months known of the internal dispute be- 
tween the patties, and, of course, throughout the years since the comence- 
ment of the effiliation between the two organizations Lnew of euch effilie- 
tion. ! 

In this setting, we submit, the Board is not required to view appel- 
ant's contentions in a vacuum, so to speak. It was entitled to rely on its 


expertise of the industry and its knowledge of the circunstances of the 


parties, Syitchmen's Union and United Transport Service Euployees, Sunra, 
certainly make this clear. 


To have efforded hearing vould have been to afford to appellant 
the privilege of utilizing the Board's facilities for purposes foreign to 
the Railway Labor Act and relevant only to the internal union dispute re- 
ferred to above. This is not required by the constitution. : 


C. Appellant wee not denied a hearing: 


Appellant was not denied a "nearing", but, rether, was denied, at 
| 
most, only oral araument, which it did not request. When ALPA filed the 
applications in question, the Board notified appellant of same and stated 


that, Mir. Quinn is invited to submit any statement he may care to make vith 
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respect to this application” (J.A. 13, 1%). Mr. Quinn accepted this invi- 
tation and submitted separate (but, for these purposes, similar) written 
statements to the Board (J. A. 85-90, 91, 9%). Appellant's brief (p. 3) 
expressly states that the hearing was requested "so that it could introduce 
evidence in support of its allegation that the supervision by pilots of 
stewards and stewardesses made illegal the Air Line Pilots Association's 
proposed certification under the Railway Labor Act". (Qn the same point, 
see J.A. 90, 96.) (Of course, as is mentioned by us above, it is what ap- 
pellant submitted to the Board, not what it alleges now, that determines 
whether any rights of appellant vere violated.) 

Contrary to appellant's repeated assertions that the Board never in- 
formed it of the reasons for the Board's rejection of appellant's objections 
contsined in its statements, the Board's commmication to Mr. Quinn in each 
case made clear that the allegations contained in his statements, even if 
true, would not affect its decision (J. A. 97-100). ‘The Constitution does 
not require a hearing where there is no factual issue to decide. Fay v. 
Douds, 172 F.2a 720, 725 (1949). ‘The considerations in such cases are 
identical to those where a summery judgment or motion to dismiss is granted. 


(See Fay v- Douds, supra-) ‘Tims, the most that can be seid of appellant's 


“constitutional” position is that eppellant was denied the opportunity for 
oral argument on questions of law. This clearly violated no constitutional 
right. (See Fede Comme Comme v- WedsRe, 337 U-S. 265, 27% - 264 (1948), and 
cases cited therein.) 

D. The camplaint’s allegations of a denial of due process 


do not give the District Court jurisdiction to review the 
determinations here involved. 


Although the point is not made clear, it seems to be appellant's 
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contention that if the Complaint's claim of a constitutional violation is 
"not transparently frivolous", the District Court has jurisdiction over the 
entire subject matter of the Complaint (See Aplt's. Br. 18). We submit that 
this conclusion, even if correct, does not save appellant from the dismissal, 
for the reason that, as is abundantly detailed above, the clain mean by ap- 


pellant of a denial of due process ig "transparently frivolous". If not 
more than what is alleged by appellant in its Complaint is necessary to ob- 
tain, by indirection, what cannot be had directly, that is, the right to re- 
view the Mediation Board's determinations under Section 2, Rinth, then the 
rule of non-reviewebility of such determinations vould be little more than a 
hollow shell. | 

Moreover, however, this conclusion stated by appellant is not the law. 
The case of Fay v- Douds, 172 F.2d 720 (1949), was decided under the National 
Labor Relations Act, which, as we have already seen, is quite a different 
law than the Railway Iabor Act with respect to reviewability of representa- 
tion questions. More important, however, is the fact that later cases bave 
completely disregarded Fay v- Douds on the point in question. A recent 
case directly in point is Leedom v- L.BsEsWs, 107 App. D.C. 357, 278 F.2a 
237 (1960). | 

A case ss Ga Font With ene ene KE tax Gri the queenien tnyolved 
here, however, is United Transport Service Employees v- ational Mediation 
Board, 85 App. D.C. 352, 179 F.2d 446 (1949), cited several places else- 
where in our brief in support of other propositions. In this case the 
complaint alleged a deprivation of property without due process in violation 


of the Fifth Amendment and also a violation of the contract clause of the 


constitution. The due process contentions were made on both procedural and 


-56- 


respect to this application” (J.A. 13, 18). Mr. Quinn accepted this invi- 
tation and submitted separate (but, for these purposes, similar) written 
statements to the Board (J. A. 85-90, 91, 9). Appellant's brief (p. 3) 
expressly states that the hearing was requested "so that it could introduce 
evidence in support of its allegation that the supervision by pilots of 
stevards and stewardesses made illegal the Air Line Pilots Association's 
proposed certification under the Railway Labor Act". (Qn the same point, 
see J.A. 90, 96.) (Of course, as is mentioned by us above, it is what ap- 
pellant submitted to the Board, not what it alleges now, that determines 
whether any rights of appellant were violated.) 

Contrary to appellant's repeated assertions that the Board never in- 
formed it of the reasons for the Board's rejection of appellant's objections 
contained in its statements, the Board's commmication to Mr. Quinn in each 
case made clear that the allegetions contained in his statements, even if 
true, would not affect its decision (J. A. 97-100). ‘The Constitution does 
not require a hearing where there is no factual issue to decide. Fay v. 
Donds, 172 F.2d 720, 725 (1949). ‘The considerations in such cases are 
identical to those where e summery judgment or motion to dismiss is granted. 


(See Fay v- Dowis, suprn-) ‘Tims, the most that can be seid of appellant's 


“constitutional” position is that appellant was denied the opportunity for 
oral argument on questions of law. This clearly violated no constitutional 
right. (See Fed. Comme Comme v- WedeRe, 337 U-S. 265, 274 - 284 (1948), and 
cases cited therein.) 

D. The camplaint’s allegations of a denial of due process 


do not give the District Court jurisdiction to review the 
Seterminations bere involved. 


Although the point is not made clear, it seems to be appellant's 
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contention that if the Complaint's claim of a constitutional violation is 
"not transparently frivolous", the District Court has jurisdiction over the 
entire subject matter of the Complaint (See Aplt's. Br. 18). We submit that 
this conclusion, even if correct, does not save appellant from the dismissal, 
for the reason that, as is abundantly detailed above, the claim made by ap- 
pellant of a denial of due process ig "transparently frivolous”. ! If not 
more than what is alleged by appellant in its Complaint is necessary to ob- 
tain, by indirection, what cannot be had directly, that is, the right to re- 
view the Mediation Board's determinations under Section 2, Ninth, then the 
rule of non-reviewability of such determinations would be little more than a 


hollow shell. 


Moreover, however, this conclusion stated by appellant is not the law. 


The case of Fay v- Douds, 172 F.2d 720 (1949), was decided under the National 
Labor Relations Act, which, as we have already seen, is quite a different 

law than the Railway Labor Act with respect to reviewability of representa- 
tion questions. More important, however, is the fact that later cases have 
completely disregarded Fay v- Douds on the point in question. A ‘recent 

case directly in point is Leedom v- I.B-EsWs, 107 App. D.C. 357, 278 F.2a 
237 (1960). : 

A case on all fours with the case at bar on the question involved 
here, hovever, is United Transnort Service Euplovees v. National Nediation 
Board, 85 App. D.C. 352, 179 F.2a hE (1949), cited several places else- 
where in our brief in support of other propositions. In this case the 
complaint alleged a deprivation of property without due process in violation 
of the Fifth Amendment and also a violation of the contract clause of the 


constitution. The due process contentions were made on both procedural and 
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substantive grounds, based on a class and craft determination of the 
National Mediation Board made under Section 2, Ninth, which, according to 
the complaint, had the same direct effects as a certification based on an 
election would have had. 

The District Court had granted the defendants’ motions for summary 
judgment at a time when motions to dismiss for lack of jurisdiction had 
been submitted. A reading of the opinion manifests that this Court did not 
view the plaintiffs’ constitutional claims lightly, but nevertheless, the 


Court ruled that 


* ...since the District Court had no jurisdiction, consti- 
tutional questions aside, to review the action of the Board, 
and since the complaint stated no cause of action for viola~ 
tion of constitutional rights of the appellants, the court 
should have granted the motions to dismiss and omitted to 
as upon the motions for summary judgment...." (179 F.2d at 


We believe that United Transport is completely dispositive of this 
facet of the case. 

Phe case of Famer v- U:E., 93 App. D.C. 178, 211 F.2d 36 (1953), 
relied upon by appellant, is not applicable here. In the first plece, the 
case is decided under the Hational labor Relations Act and not under the 
Railway Labor Act. Second, the case does not involve contentions of uncon- 
stitutionality. ‘Third, the case involved action threatened by the Board to 
be taken without any hearing whatsoever, clearly not the case here. 

Before moving to the next part of our Argument, we should like to 
point out that appellant virtually concedes that it realizes it is on weak 
grounds in advancing these contentions. On page 17 of its brief, it alleges, 
in support of what it calls "a substantial constitutional question”, thet, 


"Appellant made detailed allegations ... that United, Braniff and their 


-5T- 


pilots coerced the stewards and stewardesses in the exercise of their 
choice of a bargaining agent." But appellant does not state that ne such 
contentions were made to the Mediation Board. To this date, no perty has 
registered any such complaints with the Board in connection with the elec 
tions here involved. 

For these reasons, appellant is grossly in error when it states that, 
"these allegations .-. must be accepted as true in the present state of this 
litigation ...." (Aplt's Br. 17. ) As we have said elsewhere, appellant 
may not try one case before the Mediation Board and then, by appealing to 
the District Court, try an entirely different case. We believe that its 
attempt to do so in the foregoing fashion is probative of its own evalua~ 


tion of the merits of its position. 


* &£ &© & & F 


For all of the foregoing reasons, we submit that the record is most 


clear that appellant was not denied due process of lav. 


Ww 

Appellant is not Entitled to Relief on its Charges That | 

Braniff and United Have Been Guilty of Unlawful Interfer- 

ence, Influence and Coercion. nn 

Appellant has never made any claim, of actual interference y influence 
or coercion to the Mediation Board. Its only submission to the Board in 
this respect was the legal conclusion that pilots are superviscrs of stewards 
and stewardesses, hence pilots are members of management, janes if they par- 
ticipate in any way in the self-organization or collective bargaining affairs 


of stewards and stewardesses, such participation constitutes unlawful inter- 
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ference, influence and coercion. Even this conclusion was not stated as a 
charge against Braniff or United, but against ALPA. (J.A. 88, 94) 

This is seemingly contrary to the position stated in the Complaint, 
where such charges are made against Braniff and United, but not against 
ALPA, and where injunctive relief is requested with respect to these charges, 
not against ALPA, but against Braniff and United (J.A. 9-10, 12). In its 
brief, however, appellant makes clear that these charges are based on the 
same legal conclusion as is referred to in the preceding peragraph (See 
Aplt's Br. (a) and 2, where such unlawful conduct is attributed to "the 
Pilots of United ami Braniff”; and the Complaint itself seems to do the 


same: ”... United Air Lines, Inc. and Braniff International Airways, 


gp have each interfered with, 
influenced and coerced....7, J.A. 9, emphasis supplied.) No allegation has 
been made to the Board or in the Complaint that either of the carriers par- 
ticipated in or authorized any such conduct. 

There are several reasons, aside from the District Court's lack of 
jurisdiction over such charges, that they may not be the basis of court 
relief. First, not having been made to the Mediation Board, appellant has 
failed to exhaust its administrative remedies, which precludes court action. 
(See Camp v. Herzog, 190 F.2d 605 (D.C. Cir., 1951)) 

Second, these charges are moot unless appellant can cause the certifi- 
cations to be set aside, since it no longer has any legally cognizable in- 
terest in the matter, another labor organization (AIPA) now being the certi- 
fied collective bargaining representative. 

Third, this Court has expressly held that in these circwmstances, 


even if there were jurisdiction to do so, such relief will not be granted 
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at the losing union's request, since the Mediation Board's certification 


ends the controversy. Order of Railway Conductors v. National Mediation 
Board, 79 App. D.C. 1, 141 F.2d 366, at 368 (1944). 


CONCTUSTON 


For all of the foregoing reasons, it is respectfully submitted 


that (1) the District Court was correct in ruling that it was without 


jurisdiction over the subject matter of this suit; and (2) that the Can- 
Plaint fails to raise a substantial constitutional question or to other- 
wise state ea claim upon which relief can be granted. In view thereof, 
it is further respectfully submitted that the judgment below should be 
affirmed. 
Respectfully submitted, 
ROBERT PLOTKIN 
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APPENDIX 


In addition to the portions of the Railway labor Act listed in ap- 


pellant's brief, the following sections of that Act are also involved: 


The term “employee” as used herein includes every person in 
wing authority to supervise 
ce) who performs any work de- 

the orders of the 


such existing orders: Provided, however, That no occupational classification 
made by order of the Interstate Commerce Commission shall be construed to de- 
fine the crafts according to which railway employees may be organized by their 
voluntary action, nor shall the jurisdiction or powers of such employee organ~ 
izations be regarded as in any way limited or defined by the provisions of 
this chapter or by the orders of the Commission. 


The term "employee" shall not include any individual while such in- 
dividual is engaged in the physical operations consisting of the! mining of 
coal, the preparation of coal, the handling (other than movement by reil 
with standard railroad locomotives) of coal not beyond the mine tipple, or 
the loading of coal at the tipple. 


Sixth. The term “representative” means any person or persons, labor 
union, organization, or corporation designated either by a carrier or group 
of carriers or by its or their employees, to act for it or then. 


Railway Labor Act, 45 U.S.C.A., Section 151. 


All of the provisions of Sections 151, 152, and 154-163 of this title 
are extended to and shall cover every common carrier by air engaged in inter~ 
state or foreign commerce, and every carrier by air transporti mail for or 
under contract with the United States Government, and every air pilot or other 
person who performs any work as an employee or subordinate offidial of such 
carrier or carriers, subject to its or their continuing authority to super- 
vise and direct the manner of rendition of his service. May 20, 1926, c. 347, 
g 201, as added Apr. 10, 1936, c- 166, 49 Stat. 1189. | 


CERTIFICATE OF SSRVICE 


I hereby certify that service of the foregoing Brief for Appellee, 
Air Line Pilots Association, International, has been made on the Plaintiff, 
Air Line Stewards and Stewardesses Association, International, and.the -. 
defendants, Hetional Mediation Board, United Air Lines, Inc., and Braniff 


International Airways, by personally delivering seme at the office of their 
counsel, who are respectively listed below, on this 13th day of June, 191: 


Joseph L. Rauh, Jr., 
1631 K Street, HN. W. 
Washington 6, D. C. 


Morton Hollander, Esq. 

Office of Assistant Attorney General 
Civil Division 

United States Department of Justice 
Washington, D. C. 


James Francis Reilly, Esq. 
1625 K Street, HN. W. 
Washington, D. C. 


B. Howell Hill, Faq. 


815 - 15th Street, N. W. 
Washington, D. C. 


Stephen I. Schlossberg, Esq. 


BRIEF FOR APPELLEE UNITED AIR LINES, INC. 


In the 


UNITED STATES COURT OF APPEALS 


for the District of Columbia oo 


No. 16,340 FILED JUN 13 1961 


‘asph . dleirel?” 
Prie 


AIR LINE STEWARDS AND STEWARDESSES 
ASSOCIATION, INTERNATIONAL, 
a labor organization, 


Appellant, 


Vv. 


NATIONAL MEDIATION BOARD, et al., 
Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


H, TEMPLETON BROWN 
ROBERT L. STERN 
MAYER, FRIEDLICH, SPIESS, STUART BERNSTEIN _ 
TIERNEY, BROWN & PLATT 231 South La Salle Street 
231 South La Salle Street Chicago 4, Illinois 


Chicago 4, Illinois 
JAMES FRANCIS REILLY 
OF COUNSEL 1625 K Street, N.W. 
Washington 6, D. C. 
Attorneys for 
Appellee United Air Lines, Inc. 
| 


a EE a EE San aa Seas 


STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee United Air Lines, Inec., 
the question presented is whether the National Mediation 
Board violated any specific prohibition of the Railway 
Labor Act in permitting the craft or class of employees 
of United know as stewards and stewardesses to vote for 
or against the Air Line Pilots Association as its repre- 
sentative for purposes of the Railway Labor Act, and 
subsequently certifying the Air Line Pilots Association 


as such representative upon its designation by 891 of 


1081 employees voting, in light of the fact that the 


pilots of United are represented as a separate craft or 
class by the Air Line Pilots Association, and some of 
these pilots during flight time have supervision over 
United's stewardesses, as required by Civil Air Regula- 


tion. 
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v. 
NATIONAL MEDIATION BOARD, et al.; 


Appellees. 


—_—_————— 


Appeal from the United States District Court for the 
District of Columbia 


————_—_———— 


COUNTERSTATEMENT OF THE CASE 


he Railway 


The Complaint seeks @ declaration that t 


Labor Act does not confer jurisdiction upon appellee 


National Mediation Board ("ump") to certify appellee Air 


Line Pilots Association ("ALPA") as the representative of 


the craft or class of employees of appellee United Air 
Lines, Inc. ("United") known as stewards and stewardesses. 


This is an appeal from an order of the District 


Court entered May 5; 1961, granting the motion for summary 


judgment of the NMB and the motions to dismiss of ALPA and 
United on the ground that the Court was without jurisdic- 
tion particularly in light of Switchmen's Union of North 
America vy. National Mediation Board, 320 U.S. 297 (1943). 
(J.A. 352.) : 

Appellant's Statement of the case does not discuss 
certain relevant undisputed facts developed by the docunents 
considered by the Court below which United considers neces- 
sary to a full understanding of the case. It therefore 
offers this Counterstatement. Although another Sairlan: 
Braniff International Airways, has been named as & defend- 
ant in the Complaint, and certain joint allegations are 
made respecting both Braniff and United, this Brief win 
be limited to @ consideration of the issues only as they 
affect or relate to United. 

A labor organization known as the Air Line Stewards 


and Stewardesses Association ("ALSSA") had been recognized 
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by United since 1946 as the duly authorized representative 
for the purposes of the Railway Labor Act of the craft or 
class of United's employees known as stewards and stew- 
ardesses. This organization had been affiliated with 
appellee ALPA. ALPA is the duly authorized representative 
for all pilots in the employ of United. 

In 1960 a dispute developed among ALSSA and ALPA 
concerning, in part, the nature of the affiliation between 
them. As a result of the dispute, two groups claimed to 
be the legally constituted officers of ALSSA and each group 
claimed representation rights for United's stewards and 
stewardesses. Legal action was commenced between the two 
in the Circuit Court of Cook County. As a consequence, 
United was unable to ascertain which was the representative 


with which it should deal, and United's stewardesses were 


without any representation. (Affidavit of Charles M. Mason,* 


United's Vice President - Employee Relations, ¢ 3, 4, 14, 


* he Mason affidavit was filed by United in opposition to 
appellant's motion for a temporary restraining order and 
preliminary injunction. It was subsequently adopted by 
appellee NMB in support of its motion for summary judg- 
ment. J.A. 321. 
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J.A. 305-6; Affidavits of Robert M. Plotkin in support of 


ALPA's motion to dismiss, J.A. 243, 268.) 
While the issue of the representation rights of 
United's stewards and stewardesses was thus stalemated, 
ALPA made application to the NMB to investigate a repre- 
sentation dispute under Section 2 Ninth* of the Railway 
Labor Act among this craft or class of United's employees. 
The practical significance of this application was that ALPA 
was seeking an NMB-conducted election among the stewards and 
stewardesses in an effort to become the bargaining represen- 
tative for this group (Mason Affidavit, 75, J.A. 306). 
Appellant, one of the two factions then etatmize to 


be ALSSA, requested the NMB to dismiss ALPA's application 


* his section is set out in the Appendix to Appellant's 
Brief. It provides in pertinent part that in the ‘event 
of a dispute among a carrier's employees as to the bar- 
gaining representative, "it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties in writing... the name or names of the 
individuals or organizations that have been designated 
and authorized to represent the employees involved in 
the dispute and certify the same to the carrier." | 


by letter dated January 30, 1961 (Exhibit 7 to the Complaint, 
J.A. 91). 

This request for dismissal of ALPA's application 
was based on two grounds. The first of these (alleged in- 
eligibility for membership of stewards or stewardesses in 
ALPA as a Violation of the Landrum-Griffin Act) has been 
abandoned - as it clearly should have been in the light of 
the plain provisions of that Act - and hence will not be 
commented upon further. 

The second reason advanced by appellant to the 
NEB - and the one urged here - is that pilots stand in a 
supervisory relation to stewards and stewardesses, and hence 
a labor organization representing the pilot craft or class 
cannot also represent the stewardess craft or class. 

Although the Complaint and Appellant's Brief on 
occasion appear to suggest that all pilots are supervisors 
of stewardesses, it is clear that the claim is based on 


the status of the “pilot in command” (or "first pilot” or 


"Captain" as he is variously called) during actual flight 


time. The letter to the NMB in which appellant requested 


the NMB to dismiss ALPA's application thus refers to the 
pilot's “command authority aboard the aircraft", and | 
bases this contention uporil specific reference to Sec- 
tion 40.351(c) of the Civil Air Regulations, and an inter- 
pretation by the Civil Aeronautics Board of this regulation 
(J.A. 92). The same reference is found in paragraph 12 of 


the Complaint (J.A. 7). 


Section 40.351(c) of the Civil Air Regulations upon 


which appellant relies states: 


"Responsibility of pilot in command. The 
pilot in command shall during flight time be | 
4n command of the airplane and crew and shall’ 
be responsible for the safety of the passen- | 
gers, crew members, cargo, and airplane." 

(14 C.F.R. 82.) 


The interpretation by the Civil Aeronautics Board, 
also relied on by appellant, is as follows: 


"me Board interprets and construes §40.351(c) 
as conferring on the pilot in command, with | 
respect to matters concerning the operation of 
the airplane, full control and authority with- 
out limitation over all other crew members and 
their duties during flight time, whether or | 
not he holds a valid certificate authorizing 
him to perform the duties and functions of 
such other crew member." (14 C.F.R. 82. En- 
phasis added. ) 


Appellant also referred in its letter to the NMB 
to company regulations as supporting its claim of super- 
visory status of pilots. In an affidavit subsequently 
filed below by appellant in support of its Statement of 
Genuine Issues, reference is made to certain directions 
and orders of "the Captain", not to "pilots". Attached to 
this affidavit is an excerpt from one of United's flight 


manuals which states, in part: 


"Responsibility and Authority of Captain” 


"12. The Captain is responsible for the follow- 
ing: 


A. Command of the aircraft. 


B. Safety of the crew, passengers, cargo 
and equipment, and over-all safe con- 
duct of flight consistent with good 
judgment. 


Compliance with Civil Air Regulations. 
BS} sion of crew members dur 
flight and of flight officers during 
the period of flight preparation and 
termination of a particular assigned 
flight." (J.A. 343, 346. Emphasis 
added. ) 

Appellant also asserted to the NMB that because of 


the supervisory status of pilots, it was a violation of the 


ee 
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Railway Labor Act for ALPA’ to represent stewardesses, to 
18 


interfere with their complete independence in the matter 
of self-organization or {8 babestn collectively on their 
behalf, and that "such interference, influence and coer- 
cion .. . violates paragraphs Third and Fourth of Section 
2 of the Railway Labor Act." (J.A. 94.) 

In the Complaint this charge of interference, in- 
fluence and coercion is made against United by imputing 
to it the conduct of its pilots (Complaint, 7 18, J.A. 9). 
The charge in Appellant's Statement of Questions Presented 
in its Brief is that "the pilots of United... have en- 


gaged in acts of influence, coercion and interference. "* 


The Complaint also alleges that high level executives 
in the airline industry are members of ALPA. No spe- 
cific allegation respecting United officials is made, 
nor is it alleged that any such officials directly 
supervise stewardesses or engaged in any efforts to 
organize them. There is no allegation of independent 
conduct of interference, influence or coercion by 
United aside from the imputation of conduct of its 
pilots made in the Complaint. United has denied that 
any of its officials engaged in any organizing activity 
among the stewardesses (Mason Affidavit, 7 8, J.A. 307), 
and this denial has not been challenged. (Interference, 
influence or coercion by a carrier is a criminal offense 
under Section 2 Tenth of the Railway Labor Act. 


(Cont'd on following page) 
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The NMB declined to dismiss the ALPA application and 
also declined to hold a formal hearing as requested by ap- 
pellant. The NMB, in its letter to appellant denying its 
request, stated that there was no restriction in the Railway 
Labor Act "on who may be certified as the representative of 
the employees of a carrier subject to the Act." It added 
that it "has had a policy of not certifying a carrier or an 
officer of a carrier as an employee representative for the 
purposes of the Act,” and that ALPA "is not barred, under 
such policy, from making application for investigation of 


a representation dispute involving the employees in ques- 


tion.” (J.A. 99-100.) 


Appellant then filed its Complaint seeking a de- 


claration that the Railway Labor Act does not confer 


(Footnote cont'd) 


fhe charges of interference, influence and coercion 
against the pilots are limited to normal activity in- 
cidental to organizational campaigning. After the 
Complaint was filed, an affidavit was submitted by 
appellant containing allegations that a stewardess was 
picked up bodily by some pilots and asked to sign a 
"green card”, presumably an ALPA authorization card. 
Appellant makes no point of this; the affidavit was 
based on hearsay, and was not included in the Joint 
Appendix. 
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jurisdiction upon the NMB to certify ALPA as the representa- 


tive of the craft or class of stewards and stewardesses. 


Injunctive relief was sought to restrain the NMB from pro- 


ceeding with the representation election, but this was 
denied. The election then proceeded during the pendeliey 

of the proceedings below with the following results: 1081 
of 1223 eligible employees voted; of those voting, 891 voted 
for ALPA, 178 voted for ALSSA, 4 for the Transport Workers 
Union of America, 1 for the International Brotherhood: of 
Teamsters, and 7 ballots were void (J.A. 350-51). Appellant 
then sought to stay the issuance of the certification by the 


NMB, but this was denied by the court below and by this Court. 
STATUTES INVOLVED 


In addition to Section 2 Third, Fourth and Ninth of 
the Railway Labor Act, 45 U.S.C.A. §152, set out in the 
Appendix to appellant's Brief, the following provisions of 
the Railway Labor Act are also pertinent: 

Section 1 Fifth, 45 U.S.C.A. §151 Fifth: 


"The term 'employee' as used herein in- 
cludes every person in the service of a 


carrier (subject to its continuing author- 
ity to supervise and direct the manner of 
rendition of his service) who performs any 
work defined as that of an employee or 
subordinate official in the orders of the 
Interstate Commerce Commission. .. .” 


Section 201, 45 U.S.C.A. §181: 


"at) of the provisions of title I of 
this Act, except the provisions of sec- 
tion 3 thereof, are extended to and shall 
cover every common carrier by air engaged 
in interstate or foreign commerce, and 
every carrier by air transporting mail for 
or under contract with the United States 
Government, and every air pilot or other 
person who performs any work as an employee 
or subordinate official of such carrier or 
carriers, subject to its or their continu- 
ing authority to supervise and direct the 
manner of rendition of his service.” 


Section 202, 45 U.S.C.A. §182: 


"the duties, requirements, penalties, 
benefits, and privileges prescribed and 
established by the provisions of title I 
of this Act, except section 3 thereof, 
shall apply to said carriers by air and 
their employees in the same manner and to 
the same extent as though such carriers 
and their employees were specifically in- 
cluded within the definition of ‘carrier’ 
and temployee', respectively, in section 1 
thereof.” 


SUMMARY ‘OF ARGUMENT 


Appellant asserts that the “issue before the Court 


is the narrow one of jurisdiction, an issue which hinges 
on whether the decision in Switchmen's Union or in Leedom 
v. Kyne is applicable to the facts of this ease." (Appel- 
lant's Br., 9.) Appellee United accepts this formulation. 
The Court below concluded that Switchmen's Union was ap- 
plicable, and United, as might be expected, agrees and 
contends, therefore, that the judgment below should be 
affirmed. | 

The NMB action which appellant challenges was 
clearly within the purview of Section 2 Ninth of the Rail- 
way Labor Act - the determination whether one organization 
or another is the proper representative of a particular 
group of employees. The Supreme Court has steted that such 
a determination is not subject to judicial review. Switch- 
men's Union v. National Mediation Board, 320 U.S. 297, 
302-303 (1943). 

No express provision of the Railway Labor Act pro- 


hibits the NMB from certifying after majority designation 
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the same representative for two crafts or classes because 
all or part of one craft or class may stand in the rela- 
tionship of supervision to the other. The Railway Labor 
Act does not impute to employers - as does the National 

Labor Relations Act - conduct of supervisors as a matter 
of statutory policy. The Railway Labor Act treats sub- 

ordinate officials as employees and does not distinguish 


supervisors from employees as does the National Labor 


Relations Act. Hence, the decision in Leedom v. Kyne, 358 


U.S. 184 (1958), is not applicable. 

The NMB violated no constitutional right of appel- 
lant. Appellant has no constitutional right to a hearing 
of any Kind before the NMB, and no constitutional right to 
be insulated from submitting to an election to determine 
whether it was in fact the majority representative of the 


craft or class for whom it claimed to speak. 


ZT 


The Action of the NMB Was Within 
Its Delegated Powers and Hence Is 


Not Subject to Judicial Review 

With commendable candor, appellant commences its 
discussion of Switchmen's Union with the statement that "the 
Supreme Court concluded that it was the intention of Congress 
to give the National Mediation Board the exclusive and final 
say on problems involving ‘whether one organization or an- 
other was the proper representative of a particular group 
of employees! (320 U.S. 297, at 302)." (Appellant's Bre, 
1.) ! 

This is precisely the issue here. The NMB has 
determined that one organization, ALPA, is the representa- 


tive of this group of employees, and not ALSSA, the Transport 


Workers Union, the International Brotherhood of Teamsters, or 


any other organization. 
This observation by the Supreme Court in Switchmen's 
was the foundation upon which it built its ultimate conelu- 


sion that the issue involved there - the scope of the craft 


Pas Bes 


or class as to which the “exclusive and final say" would be 
exercised - was necessarily implied in the power of the NMB 
to determine the question of which organization would repre- 


sent the craft or class. See also United Transport Service 


Employees v. NMB, 179 F.2d 446, 449 (C.A. D.C., 1949). 


Congress charged the NMB with the duty "upon the 
request of either party to the dispute to investigate the 
controversy and to certify the name or names of the desig- 
nated and authorized representatives of the employees." 
General Committee v. M.K.T. R. Co., 320 U.S. 323, 330-31 
(1943); Railway Labor Act, Section 2 Ninth, 45 U.S.C.A. 
§152 Ninth. 

Authority to determine the craft of employees in- 
volved was essential to the performance of this duty. 
Switchmen's, 320 U.S. 297, 304-5. 

It is thus clear that the basic determination in 
Switchmen's was that the NMB had the duty to determine 
“whether one labor organization or another was the proper 
representative of a particular group of employees", and 
"that if Congress had desired to implicate the federal 


judiciary and to place on the federal courts the burden 
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of having the final say on any aspect of the problem, it 


would have made its desire plain." 320 U.S. 297, 302-3. 
(Emphasis added. ) : 

Once the NMB has exercised its authority under Sec- 
tion 2 Ninth, then its determination is not subject to review 
“on any aspect of the problem." | 

Appellant suggests that Air Line Dispatchers Associa- 
tion v. NMB, 189 F.2d 6b (C.A. D.C., 1951), compels 4 
different result. (Appellant's Br., 14-16.) But the issue 
there was expressly held not to be the review of action of 
the NMB under Section 2 Ninth of the Railway Labor Act, but 
rather the question of jurisdiction of the NMB to not caudex 
that Section. There the NMB refused to determine a repre- 
sentation dispute on the ground that it had no jurisdiction 
over the foreign employees of a United States air carrier. 
This Court observed: "By the Switchmen's decision the 
Supreme Court clearly does preclude review by the courts of 
Board [NMB] action determining a disputed question oe 
Section 2, Ninth, of the Railway Labor Act." Ibid., 687. 

The Court then reviewed a number of decisions : fol- 


lowing Switchmen's in which review of determinations under 
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Section 2, Ninth was denied. The Court commented: 


"In each of these cases the Board had 
chosen between alternate methods of settling 
a dispute over representation under Section 2, 
Ninth of the Act. The question was not as to 
the power of the Board to resolve the dispute 
but whether’ it had done so in an erroneous 
manner, The case now before us is quite dif- 
ferent. Here there has been a refusal to take 
any action to resolve the dispute, upon the 
view that Congress has not extended the powers 
of the Board to an employer and its employees 
geographically situated as are these disputants ; 
that is, outside the continental United States 
and its territories. This in no sense is Board 
action within the framework of Section 2, Ninth, 
or indeed, within any of the other provisions 
of the Act for administrative resolution of 
industrial-labor disputes." 189 F.2d 685, 688. 


Since the NMB here did not refuse to take action 
over the representation dispute under Section 2, Ninth, the 


Air Iine Dispatchers question is not presented. The issue 


here is precisely that involved in Switchmen's and decisions 


following it cited in Air Line Dispatchers - whether the NMB 
resolved the dispute in an erroneous manner. And this issue 


is not subject to review. 


II 


No Provision of the Railway Labor Act 
Prohibits the Certification of ALPA 
as a Representative of Stewardesses; 


Hence, Leedom v. Kyne_ is Not Applicable | 


Appellant contends that despite the plain holding 


in Switchmen's, judicial review is nonetheless appropriate 
because here there has been a violation of a "clear and 
mandatory" statutory provision, and hence Leedom v. Kyne, 
358 U.S. 184 (1958), establishes equity jurisdiction 
(Appellant's Br., 22). 

Appellant states the basis for this claim as fol- 
lows: pilots are agents of management for the purpose of 
supervising stewards and stewardesses and further have 
coerced them in the exercise of their voting rights; to 
allow pilots to represent stewards and stewardesses under 
these circumstances would be to deprive them of their rights 
under Section 2 Third, Fourth and Ninth of the Railway Labor 
Act to bargain collectively through representatives of their 


own choice free of management interference, influence and 


coercion (Appellant's Br., 22). 
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Section 2 Third, Fourth ami Ninth refer to pro- 
hibitions on interference, influence or coercion by the 
"carrier". (Appendix to Appellant's Brief.) Thus to sup- 
port its claim that there has been 2 violation of these 
provisions, appellant must contend that pilots, or at least 
those pilots who have command authority, are the "carrier" 
or that their conduct is imputed to the carrier by the 
"clear and mandatory” provisions of the Railway Labor Act. 

The distinction between employees and supervisors 
which appellant would draw, and the identification of super- 
visors with the carrier, is simply not warranted under any 


provision - express or implied - of the Railway Labor Act. 


The Railway Labor Act defines an employee of a rail 


carrier as any person who performs work "as an employee or 
subordinate official". (Section 1 Fifth; 45 U.S.C.A. §151 
Fifth.) Section 201 of Title II of the Act (45 U.S.C.A. 
§181) makes the Act applicable to carriers by air on the 
one hand and “every air pilot or other person who performs 
work as an employee or subordinate official of such carrier" 


on the other. The distinction generally is that of employees 


and subordinate officials vis-a-vis executive officers. 
This distinction is established by the Act, is accepted by 
the NMB (See Exhibit 9 to the Complaint, J.A. 99), and has 
been judicially acknowledged. 

In Railway Employees Coop. Ass'n., et al. Vv. Atlanta 
B&CR. Co., 22 F. Supp. 510 (D.C. Ga., 1938), the court 
looked only to the conduct of executive officers of the 
railroad to determine whether there had been intexcavente 
by the carrier with the self-organization rights of employees. 
"te others were not executive officers of defendant and were 
not authorized by defendant or any of its executive officers 


to take any part in the organization of said group." 22 F. 


Supp. 510, 512. 


Thus to impute to United the conduct of its pilots 


in organizing its stewardesses, it would have been necessary 
for appellant to have alleged and proved that United’ epe- 
cifically authorized the pilots to undertake this activity 
on United's behalf. This has not been alleged, has been 
specifically denied by United (Mason Affidavit, 4 9, T.A 


307), and this denial has not been challenged by eppeliant. 


What appellant seeks is to charge United with all 
conduct of its pilots as a matter of law, simply because 
some of its pilots have command authority over flight per- 
sonnel, including stewardesses. 

Such a theory would have great cogency were United 
and its employees subject to the provisions of the National 
Labor Relations Act ("NIRA"). 

The NIRA clearly equates supervisors with the employer 
and denies to supervisors any rights under its provisions. 
Thus the definition of "employee" specifically excludes 
"any individual employed as a supervisor” (NIRA, Section 


2(3); 29 U.S.C.A. §152(3)). "Supervisor" is comprehensively 


defined in terms of his authority (Sec. 2(11)), and provi- 


sion is made that in determining issues of agency in 
establishing liability in one person for acts of another, 
questions of actual authorization or subsequent ratification 
are not controlling (Sec. 2(13)). In addition, it is pro- 
vided in Section 14(a2) that no employer under the NIRA shall 
be compelled to deem individuals defined as supervisors to 
be employees for the purposes of any law relating to col- 


lective bargaining. 


Thus the plan of the NLRA is that the conduct of 
supervisors, who are clearly and fully defined, is charge- 
able to their employers; and as a corollary, supervisors 
are not employees and have Ab rights under the NIRA and 
their employer need not deal with them for purposes of col- 
lective bargaining. This latter limitation was adopted in 
the 1947 amendments to the NLRA to change the result _ 
Packard Motor Car Co. v. NLRB, 330 U.S. 485 (1947), holding 
that foremen had the right to organize and their employer 
had an obligation to recognize their bargaining unit. See 
National Marine Engineers v. NIRB, 274 F.2d 167, 173 (C.A. 
2, 1960). 

It is apparent that the differences between the 


Railway Labor Act and the NLRA in this area extend beyond 


the fact that supervisors may have their own representation 


under one law but not the other, as appellant suggests 
(Appellant's Br., 12, n. 2). The primary aietineticn ia 
that the NLRA treats the supervisor as though he were the 
employer, while the Railway Labor Act does not. This is 
what appellant seeks to do and it simply is operating: under 


the wrong statute. 


"The relationship of labor and management in the 
railroad industry has developed on a pattern different from 
other industries. The fundamental premises and principles 


of the Railway Labor Act are not the same as those which 


form the basis of the National Labor Relations Act." BRT v. 


Chicago River & Indiana Rr. Co., 353 U.S. 30, 31,n. 2 (1957). 

Another manifestation of this different development 
is that the Railway Labor Act has always countenanced repre- 
sentation of supervisory and non-supervisory crafts by the 
same organization. It contains no limitation of any kind 
respecting the nature of the organization which may repre- 
sent any craft or class. 

Railroad conductors, who occupy an analogous super- 
visory position aboard trains to that of the pilot in 
command aboard an aircraft, are in many instances repre- 
sented by the same organization which represents the craft 
or class of brakemen, flagmen and baggagemen - employees 
supervised by the conductors. See Consolidated Code of 
Railroad Operating Rules, 1959, Section 801: "The general 
direction and government of a train is in charge of the 


conductor and all persons employed on the train are subject 
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to his instructions." There are forty rail carriers on 


which the conductor craft or class is represented by the 


Same organization representing the craft or class of prake- 
men, flagmen and baggagemen. (NMB Annual Report, 1960, 
pp. 84-86, ) | 

In the marine division of rail carriers, there are 
five carriers where the same organization represents the 
licensed deck employees, and the unlicensed deck employees 
two crafts which stand in the relation of supervisory and 
supervised employees. (NMB Annual Report, 1960, p. 90.) 

And in the air line industry itself, the eratt or 
class of pilots has always included both pilots in command 
and co-pilots, and in many instances also flight engineers 
(Mason Affidavit, 7 12, J.A. 309). If the pilot in command 
is a supervisor vis-a-vis the stewardess, he is also for 
the very same reasons a supervisor vis-a-vis the co-pilot 
and flight engineer. The Civil Air Regulatiorsand company 
flight manuals described above in the Counterstatement of 
the Case give the pilot in command authority over all crew 
members, not only over stewardesses. In fact, the excerpt 


from United's flight manual set forth as an attachment to 
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the Young affidavit filed by appellant extends the responsi- 
bility of the captain to flight officers (co-pilots and 
flight engineers) to the period of flight preparation and 
termination - and not only to the period of actual flight 


as is the case with stewardesses (J.A. 346). 


In Leedom v. Kyne, 358 U.S. 184 (1958), the National 


Labor Relations Board refused to allow a separate vote of 
professional employees to determine whether they wished to 
be included in a bargaining unit with non-professional em- 
Pployees. The NIRA expressly provided that the Board should 
not establish such a combined bargaining unit uniess 2 
majority of the professional employees voted for inclusion 
4n such a unit. This was an order “in excess of its dele- 
gated powers and contrary to a specific prohibition of the 
Act. ... Plainly, this was an attempted exercise of power 
that had been specifically withheld.” 353 U.S. 184, 188-89. 
There have been many attempts subsequent to Leedom 
v. Kyne to seek direct judicial intervention in action of 
the NIRB. Many of these have been before this Court and 
each has been stricken down for the reason that there was 


no clear showing that the NIRB acted in excess of its 
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delegated powers or contrary to a specific prohibition in 


the NIRA. International Association of Tool Craftsmen v. 
Leedom, 276 FP. 24 514 (C.A. D.C., 1960); Leedom v. Inter- 
national Brotherhood of Electrical Workers, 278 F. 2a 237 
(C.A. D.C., 1960); Leedom v. Norwich, 275 F. 24 628 (C.A. 
D.C., 1960). | 

Appellant cites The Navajo Tribe v. NLRB, No. 15,735. 
C.A. D.C., March 2, 1951, as supporting the exercise of 
jurisdiction here. The problem in Navajo Tribe was the 
effect of the Treaty of June 1, 1868, between the Navajo 
Tribe and the United States, 15 Stat. 667, upon the power 
of the NLRB to regulate union activity within the reservation. 
All parties agreed that this was a matter within the poste 
diction of the district court. This is a considerable dis- 
tance from the power of the NMB to certify ALPA as the 
representative of United's stewards and stewardesses. 

The Court in Leedom v. Kyne did not overrule Switch- 
men's, but pointed out that there the NMB had acted within 
its delegated powers. 358 U.S. at 189-90. And certainly 
one of the delegated powers which the NMB had under Siitcrments 


was the power to determine "whether one organization or 
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another was the proper representative of a particular group 
of employees,” 320 U.S. at 302. 

Appellant simply cannot demonstrate any "specific 
prohibition” in the Railway Labor Act that has been ignored, 
or that the NMB exercised "power that had been specifically 
withheld", in the certification of ALPA as representative 
of United's stewardesses. No provision of the Railway Labor 
Act imputes to United as a matter of law the conduct of its 
pilots merely because they are supervisors - even assuming 
they are all supervisors. The conditions for the applica- 
tion of Leedom v. Kyne not having been met, Switchmen's 
clearly holds the NMB action to be within its delegated 
powers, and the exercise of these powers final and exclusive 


and not subject to review. 


rit 
No Constitutional Right of Appellant 
is Involved in This Proceeding 
Appellant alleges that the NMB denied it due process 
in not granting it a hearing as requested in its letter of 


January 30, 1961 (Exhibit 7 to Complaint, J.A. 91). 


If the NMB did not violate any express provision of 
the Railway Labor Act and acted within the exercise of its 
delegated authority in its certification of ALPA, then there 
was no violation of any right of appellant, constitutional or 
statutory. The NMB is not required to hold a hearing in the 
exercise of its authority,* Switchmen's Union, 320 U.S. at 304. 
Appellant claims it had valuable property rights in its 
collective bargaining agreements. This does not mean it may 
not be constitutionally required to stand for election from time 
to time to prove that it continues to be the pepedsentetive of 
the majority of the craft or class for whom it paspoets to speak. 
Appellant's right to retain its valuabie collective bar- 
gaining status is a statutory right dependent on its continuing 


majority status. If appellant has lost any valuable rights it 


was because 891 employees voted for another organization and 


only 178 voted for it. 
There is no constitutional right involved in this pro- 


ceeding. 


* Appellant states that it does not know why the NMB denied 
it a hearing. The NMB had no obligation to tell appellant 
why its request was not granted, but in fact did do so. It 
stated that only a carrier or its officers would be disquali- 
fied from representing employees, and that ALPA was not 
barred under that policy (J.A. 99). This plainly means that 
the NMB considered the alleged supervisory status of Pilots 
irrelevant. 3 


CONCLUSION 


For the foregoing reasons, appellee United Air 


Iines, Inc. respectfully submits that the judgment below 


dismissing the Complaint should be affirmed. 
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QUESTION PRESENTED 

_ Ate eats ns eh of ee set re 
TE TLE RENE 
by secret mptl ballet. In both cases an overvhelaing usjority ef 
stewards and stewsrdesses chose the Air Line Pilets association (E522) 
as their bargaining representative, and rejected the appellant union, 
i.e, Air Line Stewsrds and Stewerdesses Association. sccerdingly, the 
Deerd certified ALPA es toe appropriate cellective herpuining reprecente- 
tive for beth airlines. 

ste ar’ apdudin,, ts lecmettemn peacemics iq eaks eegesl in muother ee 
district court has equity juriediction te interfere with the Board's 
conduct of the elections, to set aside the certifications and to prohibit 


the carriers from bergsining with the union selected by the . exployees. 


i ta the | election, the Air Line Pilots Association (ALPA) 
received 214 votes as ageinst & votes cast for appellent Air Line Stewards 

aad Stewardesses Association (ALSSA). (JA. 351). Te the Uniced Airline 
Stacia tak wie cass : 


ALPA oe@eee @ @ a1 
ALSSA eo 8 @ @ @ 178 @Ae 351). 


Ag Eise Bspctehers bscociation V. Hetionel Hedistion | 
Board, 189 F. C.A.D.C.) 12, 23, 2% 


eo We O°Beill, 221 F. 


2d 829 (C.A.D.C.)- 


Farmer v. United Electrical Workers, 211 F. 2d 26 


(C.AeD.C.)= 23 


* Genera) Committee v. H-K-T BR. Co., 320 U.S. 323 Lg ee 16, 17, 


* Gully v, First Netions! Rank, 299 U.S. 109 29 
Hannah v. Larche, 363 U.S. 420---ceewee: 2s 


Harrisoaville v. Dickey Clay Co., 289 U.S. 334--------- 13, 30 
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at Cc 
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This is an appesl by Appellant Air Line Stewards and Stewerdesses 
Assoctation (ALSSA) from on order of the district court, dientesing fer 
went of jurisdiction, a complaint filed by ALSSA (1) to review the Bational 
Mediation Board's (IMG) investigative deteratuation thet the Air Line 
Pilots Association (ALPA) could represent the cteuerds and steurdesces of 


Uaited and Breniff Airlines if chooea by thove eupleyoes in Beard-conducted 
elections, (2) 0 eajeia the Board aad its mubere from taking any further 
ection te reselve the representation disputes, end (3) to enjoin the 


appellees United, Braniff and the ALPA from alleged acts ef undue influence, 
iaterference and coercion cf the stewards’ rights to freely select their 
owm representative (3.4. 11-12). 


trative proceedings leading up to and following the determinetion which 
ALSSA secks te review end enjoin msy be briefly described as fellows: On 
Jamsary 12, 1961, ALPA filed an application with the GS “fer investige- 
ties ef a representation dispute under Sectice 2, Binth” among the stewards 
and stewardesses expleyed by Braniff Atrusys (J.A. 111). ‘The application 
showed thet these empicyees were currently being represented by appellant 
union ALSSA; but over 842 ef the employees hed signed valid exthorization 
eards for ALPA (J.A. 313). On Jamuary 20, 1961, ALPA filed a similar 
application with respect to the stewards and stewerdesses employed by 
United Air Lines (J.i. 315). ‘The spplicaticn showed that these employees 
were alse represented by ALSESA; but here, too, 79.92% of the United employees 
involved hed furnished ALPA with valid autherization cards (J.A. 316). 

‘The carriers end eppelisat union were promptly notified of the filiag 
ef the application in each case (3.4. 311-312, 316). Om Jemuary 30, ALSSA 
sent letters te the Beard in each case, objecting to the “standing [ef ALPA] 
te appear on on election ballot iavolviag 2 representation dispute among the 
evaft or class ef stewards and steverdesses * * %." (5.A. 85-90, 91-96). 
ALSSA"s objection essentially was that pilots exercise supervisory control 
@ unica which edmits.cupervisers cannot serve-as a bargeining agent fer non- 
supervisory euployess (3.4. 88). ALSSA further requested « ferme! hearing 


2/ See 29 C.F.B. 1206.2. 


before the Board st which time it would effer evidence “on the foregoing 
and other relevent matters." (J.4. 90, 96). | 

This request was considered by the full membership of the Beard in 
executive session and denied on February 7, 1961 (J.A. 312-313, 316). 
On February 9, 1961, the Beard ruled thet ALPA was qualified to represeat 
stewards and stewardesses of United and Braniff, if elected. ALSSA was 
metified accordingly (J.A. 97-98, 99-100). ‘The Beard also peiated cut 
that, while the Reilusy Labor Act contains no specific restriction as to 
whe cam serve as the bergsining representative of 2 group of exployees, 
the Beard has, for a number of years, hed a policy of not certifying “a 
carrier or an officer ef the carrier" as the representative of employees 
subject to the Act. The Beard was of the opinion thet the ALPA could not 
be considered “an officer ef a carrier" under this policy and heace ws 
mot barred from serving as the bargeining representative of the stewards 
and stewardesses, if elected by these employees (J.A. 97, 98-99). 

The Beard thereupon ordered its mediaters to preceed with further 
investigations te determine whether ALPA hed submitted a suffictest 


3/ United expressly advised the Beard thet its pilets "are net 
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munber ef valid eutherization cerds, and to determine the list ef stewards 
and stevardesses cligible te vete (3.4. 312, 316). 

As noted above, the uediater's repert in the Breniff case showed 
chek aah GE's tated oll Seb <ida thin ctomnede: end seuesobensen, 255 (ax 
&.3%) hed signed walid ustherization cards for ALPA (J.A. 313). In the 
Baited Airline case, the repert shewed that out ef 1274 eligibles, 1002 
(ex 79.9%) bed signed wlid authorizations fer ALPA (J.A. 316). 

After receiving these reports the Board ordered its uediaters, iz 
eovenl' wtih: ths excete otebalsicy anthile(ackinn of Section 2, Ninth of 
the Befilusy Leber dct, “to take a secret ballet of the employees in- 
welved." See J.A. 313, 317. 


_ Im evder to implement the statutory directive ef Section 2, Hinth, 
thet the Beard “shall exsure the cheice ef representatives by the en- 


pleyees without interference, infleence, er coercion exercised by the 
carrier™, the Beard has evolved a msil ballet procedure which affords 
“complete secrecy in balloting and peruits eich infividesl eligible to 
recerd kis cheice of representative withest interference or coercion 
in any form” (J.A. 315). . 
Thet usil ballot procedure wos used here with respect te beth the 
Brasift end United dieputes. As descriled in the recerd (J.A. 314); 
the Board's procedure in conducting -clections by geil ballét 
is as felicus: ~ | 
“Betice to all employes regarding the conduct ef the election is posted 
en ell yeusl and custemery bulletis beards for the information of the 
enployess involved containing the Beerd’s rules governing the election. 
A sample ballet is attached to these nstices, ‘The Medister usils one 
She 


stticial ballet te ech aapleyes on the List of eligibion to his hens oééeven 
as furnished by the carrier, sending with this ballot tuo envelopes, one 
emell envelope marked "A" end a larger envelope marked “Bellet” nd addressed 
to the National Nedietion Beard core.cf the Postuneter vhe is te receive the 
mail ballots. Om receipt of the ballet the eligible exployee marks his 
ballot as he cheeses, folds it and places it in the susll envelope marked 
", sealing that envelope and placing it in the larger envelope marked 
cite Seas See tare ae 
tien. the employee then writes his name and adress in the wpper left 
hand corner of the exvelepe marked "Ballot so these “Ballot” envelopes 
may be checked by the mediator after the election has been completed and 
the envelope marked “Ballot” in the U.S. mail and all these bellot exvelopes 


are retained by the Postmaster receiving then until called for by « mediator 


of the Nations] Mediation Board on the day of the count. On thet date the 
mediator proceeds to the Post Office eccompanied by a representative of 

both contesting organizations; secures all the asil bellets. fron the Post- 
csgucev cad geil eccaasaadndl Uy-eee cepeuanmmatives ‘oe beth ofpenteeeons 
proceeds to the location selected by the mediater to make the count. The 
ssa ‘ck Gio Cebeik walick Gimclapae Ste. shasied aquinnk tie aumee opeeak 
tog on the eligible List. then this check has been completed the mediater 
personally opens all the envelopes marked “Ballot” end renoves the sueller 
eavelope merked "A" containing the ballet iteelf fron the ballot exvelope 
which is then discarded. All the ballots in the smell eavelopes marked 

ma" axe mixed together to avoid any possibility of identification of such | 
ballets by lecation. After mixing the mediater opens ell the envelopes 


5s 


marked "A", removes the actusl bellet and counts the ballets in the 


presence ef the ebservers cf beth organizations. ‘The reselt ef this count 
is reperted te the Estienal Medietien Heard by the mediator. Tf ene of 
the contesting perties receives a mnjerity ef the valid bellets cast and 
££ a unjerity of the eligibles have bevn found to have participated in 
the umjerity te the carrier anid to both ergenizatiens. ‘The above pre- 
codure is considered by the Beard te afferd complete secrecy in balloting 
and permits. cach individesl eligible te recerd his cheice ef representation 
witheut interference er coercion in any form." (J.A. 314-315.) j 

After the elections had been completed in accerd with the precedure 
jest described, the official count of bellets in the Braniff case shoved 
thet $ wetes had been cast fer ALSSA while 214 empleyees voted te have 
SLPA represent them (J.f. 351). ‘Tie Beard therefore issued its certi- 
fleatien ef ALPA, en March 17, 1961, an the representative ef Braniff's 
employeec. 

Im the Gaited Airline election, the official count of ballets showed 
@91 vwetes fer ALPA as opposed to ealy 178 fer ALSSA (J.A. 351). While 
net. shown by the record, the Beard has, on the basis of these United 
electien results, elreafy certified ALPA as the bergeining representative 
fer United's empleyees. 

2. Precesdings in the District Court. In the meanuhile, and prior 
to the completion of the elections and the certifications, ALSSA, on 
February 20, 1961, filed a complaint fer en injunction and declaratery 
relief in the District Court fer the District of Columbis, ageinst the 

-6- 


Beard, ite menbers, the ALPA, United and Braniff (3.4.1). the coupleiat 


reitersted ALSSA’s general allegatiens with regard te the ineligibility 
ef ALPA to represent the stewards and stevardesses, end asserted inter 
alfa, that the Beard's rejection ef its request for a hearing on these 
allegations constituted a denial of due process, end exceoded its estherity 
under the Reilway Leber Act. In addition, the complaint also alleged thet 
beth United and Braniff, acting through their pilete end in collusion with 
“AMPA, hed restrained, coerced and interfered with the steusrds' ond 
RICE LOS ROE Oe ee eee 

ea coisas ais Koel wun tus cl Lenactbcda are aoe ae 
dismiss the complaint er, in the alternative, for summary judgueat os 
the grounds thet: (1) the district court hed ne jurisdiction te review 
the determination fm question under the decision in Suitchen’e Unies v. 
Wationsl Mediation Bogrd, 320 U.S. .297, (2) the action was promsture, (5) ” 
the complaint failed te state a claim on which relief could be granted, 
(4) ALSSA could not show irreperable injury, and (5) that ALSSA wes mot 
entitled te injunctive relief in such « case (J.A. 321). Incerperated 
tate the Govetiasat's motion were’ tus afftiorite by the Emestive Sessé- 
tary of the IMB setting forth the eduinistrative background, procedures 
ent eetiqns: tn tha tue: reprenentatien: Chegates, ee ee 
311-317). 

on nay 5, 1961, the district court, recegatsing chet £¢ was “eithout 
jeriediction over the subject matter in “light of the decision in Suiseh- 
men's Unien of Herth America v. Hations) Mediation Beard, 320 U.S. 301, 
302, 303", granted the Government's motion for summary judgment (J.A. 352). 

> ie 


At the seme time it granted motions, filed by United and ALPA, te disniss 
(J.A.. 352-353).. The complaint wes dismissed by the court on the same 
day (J.-A. 353). In addition, on May 5, 1961, sppellent filed, end this 
Court denied, a motion fer stay of the district court judguent (J.A. 364): 


Hats 
¥4 : 
Ha 


ata 


el 


il 


ii! 


(2) Sectien 201 (45 U.S.C. 181): 


te 


{ 
i 


I 


The district court correctly held that it had mo power to review the 


WB'e deterainations in this case. They were made in the exercise of the 
Board's powers under Section 2, Winth ef the Railway Lebor Act and heace ere 


non-reviewsble under the decisions in Switchmen's Union v. Hetions! Nedistton 
Beard, 320 U.S, 297, and Generel Committee v. M-E-T B, Co., 320 U.S. : 323. 
"tm the cited caste; the Supreme Court made 1¢ perfectly clesr that “ssomp- 
tion of jeriediction over such controversies by the federal courts” is 
iaproper and “would involve the granting of jodiciel remedies Congress chose 
not to confer.” Genera) Committes v. MOET B, Cos, 320 U.S, $23, 327, 338. 
The holding ead rationsie of these decisicas are. fally applicable here. 
Appellest's suit represents nothing more then an atteupt to obtain jedicial 
review of the IMD investigative deteruination thet ALPA is mot dloqualifios 
from representing the stewards and stewardesses of United and Braniff if 
elected by these employees in a Board-conducted election. ‘This is precisely 
the type of question which, as noted in Switchmen's Uaiom, Congress intended 
the MMB to resolve with finality. Moreover, all of the other cousideraticas, 
calling for a holding of administrative finality, are equally applicable 
here. ‘To allow a party to obtain judicial review of findings such as those 
ta the instant case, would indefinitely prolong the settlement of representa 
tion disputes and the initiation of collective bergaining. These deleys, 
with their attendant disruption of stable labor relations, Congress sought 
2 Sra ee ore 
Appellant cannot cecape the controlling effect of Suitchmen's Uaton 
by reliance on Leedom v. Eyne, 358 U.S. 184. ap tet enbey, reaicenes bate 


elle 


that jediciel review was aveileble where the NIBB admittedly disregarded @ 
specific procedure! aendate im the Tefi-Hartley Act, thereby depriving a 
group of profesional employees of an uzplicit right expressly conferred 

em them by Congress. Giwieusly, 20 each situation is presented here. Rather, 
this case involves actions undertaken iia the cxercise of the MB's discre- 
tlenary power under Section 2, Binth--nctiens which the Court in Leedon v. 
yee carefally distinguished sed stateil were clearly non-revievable under 

. : 


Ber cen appellant possibly drew ary support from this Court's decisicas. 


Quitchen"s Uaioe tas been consistently applied by this Court to preclude 
jedictal review in 2 situation such ss the instant case. Air Line Dispatchers 
Ancoctation v- Rettonsl Mediation Board, 199 F. 24 685, is uo exception. 
mu 

It is settled that mere allegations of constitutions] questions or 2 
lack ¢f due process do not confer jurisdiction oa the court to review an 
administrative decision which is not otheruise subject to judicial review. 
Im amy event, sppellant’s constitstions] argument is frivolous. Due process 
plaisly 414 ast call for 2 “fornsl™ hearing before the MG in this case. 
conduct any type cf hearing in resolving representation dioputes. 

Moreover, appellant was given full opportunity to present a statement 
im writing to the MB. But its statement presented sothing more than vagus, 
general ellegsticas. Clearly, the 1 was act required by due process or 
otherwise to hold s “formel” hearing on euch an insufficient showing. 

Im addition, the Railusy Laber Act, Section 2, Teath provides 2 specific 
criminal sanction where there bes been restraint et coercion of euployess’ sights. 
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pend 

nach of the focegring considerations, standing slone, soqeizes efftsames 
of che dtstetit court Judgnent, However, we believe it appropriate to note 
soca cb ans Suasdaigd Gt (as covet ty soe Ginrctet one 

Be: ‘The complaint fails to state 2 cause of ection cogaizable ine 
federal district court. . Meas nein meter Oe 
to aay express’ otatutery right to assert ite present claim. - 

3B crv, sealants operated tbe wel ey ruc 
che issuance of the type of extreordinary,’ injunctive relief. they, ceck. The 
rele is well settled thet “en injenction ie sot a remedy which issues 0s of 
course". Harriscaville v. Dickey Clay Co., 289 U.S. 334, 337-8. And ta- ; 
juactive relief “hes never been regerded as strictly « matter of right, eves 
though irreparable injury may othervise result to the plaintiff. Yskus v. 
Waited States, 322 U.S. 414, 440. We subuit thet appellant here cannot even 
show any irreparable tajury. Im any event, even if it could, equity hes 
sivaye required, bafere invoking the coercive effect of injunctive relief, 
saat can sick (28 chsey’ cat: Wax potsusial ndiecy “co shi puniie eommliton: 
from the granting of the injunction dees sot outweigh or counterbalance any 
alleged injury to the plaintiff thet would result fron dental of the iajunc~ 


tica. Appellant cannot--and does not even attenpt--to make any such showing 


here. 


A. Judicial Review Is Precluded in this Case by the 
in Suitchmen*s Yaion v. Hations 
237 —— 


seslicetion. ae age: ae dcnaia 20 must, thet the decision te 


Suitchmen"s zion v. Ratios] Mediation Board, 320-U.S. 297, is the controlling . 
sctherity on the question of Whether the district court hed power to review 


the Board's finding in the instant case. 

be peitcten's Daioy, the Netionsl uediation Doeid was called epon to 
reselve a dispute, between thet union and the Brotherhood of Railroad Train 
men, ac to which organisation would represent the yerinen exployed by the 
railroads in the ew York Central Ratlrued systen. Before the election could 
be held, however, the Board was asked ty resolve the preliminary question of 
whether there should be oue election covering the entire system, or 2 series 
of separate elections for each branch line. : 

ee ee class madd ot cae noe eee oe 
the Besrd resolved the controversy agsinst the Suitchmen’s Union and ordered 
a single election for the entire system, As s result, all of the yardmen 
were grouped in one unit. The Brotherhood was elected and certified se the 
bargaining ‘representative for sil of the yardmen in the systen, The Suitch- 
men’s Union then brought suit in the district court to reverse the Board's 
preliminary finding and have the certificstion declared invalid. The district 
court reviewed the Board's determinetion, the reasoning upon which it was 
“paged, and upheld the Beard. This Court affirmed. 135 ¥. 26 785. 
‘The Supreme Court granted certiorari. However, ft never “reach{ed] the 
merits of the cenatroversy. Yor [it was] of the opinion thet the District 
Gourt 1 not heve the power to review the action of the Nations! Mediation 


eUwUye 


Board in issuing the certificate.” 320 U.S. 297, 300. The basis of the 


Court's reasoning was simply that [320 U.S. at 300-301]: 
& 2 & The Act in §2, Fourth writes iato law the “right” 


of the “majority of any craft or class of employees" to 
“determine who shall be the representative of the craft or 


edded.] 

the Court's conclusion was based oa (1) the legislative history of the 
Railway Leber Act and Section 2, Hinth im particular, (2) the explicit 
language and structure of the Act itself, and (3) the basic congressicnsl 
purpose to achieve prompt labor dispute settlements. i 

With respect to the legislative history of the Act es 0 whole, the Court 
noted thet its over-ell thrust wes directed tovards settling disputes by 
uscns of mediation, conctlistion and arbitration, rather then relying epen 
the use of judiciel machinery. "the concept of mediation is the antithesis 
ef justiciability." Generel Comittee v. H-K-T Bs Cou, $20 0.8. 323, 387. 

nxanining the legislative history of Section 2, Histh, in perticuler, 
the Court, im Suitchmen's Union, found ferther confirastion of the fact thet 
Congress never intended to"implicate the federal jodiciary” in this field. 
320 U.S. at 303. Indeed, Section 2, Hinth wes added to the Railway Labor 
Act in 1936 to provide a specific means of solving the “highly controversial" 
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problen of whether cue organization or encther was the proper representative 
of a particelar group of employees. 320 U.S. at 305-. Because Congress 
receguized that this problem was so explosive and hed to be settled as 
expeditiously as possible, it gave the Beard the power to investigate such 
disputes and settle them within 30 days by whatever means it thought appro- 
priate. 
After reviewing this history, the Court concluded that [320 U.S. at 


‘& @ @ there Congress tock such great pains to protect 
Mediation Beard in its handling of an explosive problem, 
Congress had desired to 


administration of certein areas of controversy by specific agencies, the 
Railusy Leber Act hes uo general provision fer judicisl review cf the Seard’s 
actions. 320 U.S. 305. But, in the Act, Congress did provide for such review 
im two instances, i.e., actions based on suards made by the Reilroed Adjust- 
ment Board end actions to impeach arbitration board averds. 

But Congress made no such provision for judicial review with respect to 
Section 2, Hinth, the provision tuvolved beth here and in the Switchnen’e 
Seise cose. As the Court noted in the letter case [320 U.S. 306]: 


@ & @ the inference is strong from the history of the 
Act thet thet distinction was not ‘iusdvertent. The language 


Ia its companion decision in Genersl Comittee v. U-E-T RB. Cos, 320 8.5. 
323, the Court expleyed the came rationsle in holding thet the district courts 
- 16- 


@ group of railroad firemen secured the right to bargain for thenselves vith 
the carrier. The engineers’ union which claimed to represent the firenen 
im these matters had brought suit in the courts seeking to have the agreement 
declared invalid and to have itself declared as the bergaining agent for 
the firemen on the matters in question. In the Court's opinion, these issues 
were not “justicisble” since “Congress by this Act hes foreclosed resort to 
sis eee Zomomtnsenn of he’ staie: elelantty ‘pe pactpes 320 
U.S. at 327-328, 1 ; 

Significantly, the Court recognised that the dispute arose out of 2 
collective bargeining situation, and noted that it involved iccdey B.S. at 
334-335]: 

asserted overlapping of the 


A jurisdictional dispute--an 
iaterests ef two crafts. It necessitates a determination 
where the authority of one craft ends and 


The Court found that the Act contained mo ect of principles fer the reselu- 
tion of such issues. Rather, Congress hed delegated pover to the Heticnel 
Mediation Board to devise both the meane and the criteria to resolve these 


disputes. In light of this fect, the Court concleded [320 U.S.. at 336]: 


@ @ @ However wide may be range of 


jeriedicticaal 
disputes wabraced within #2, Rinth, 1I/ Gougreee did we 
select the courts to reselve then. 


Wetional 
Gispute falls within §2, Rinth, the administrative 
is exclusive. # @ & 


Ll/ Ie te apparently the view of 
Board thet §2, Binth was designed 
entailing 


we MKT Be -Co., establish the proposition thet any determination msde by 
the @@ in the course of exercising its power under Secticn 2, Ninth to 
tavestigate and solve representation dispstes, is imme from judicial _ 
review. ‘This proposition hes been recognized and consistently applied by 
this Court ever since. Butes sores Herionsles, S.A. v- Eéveris, 244 ¥..24 785; 
pmeicen Aix Export & Import Co. v. O'feili, 221 F.2d 829; Redte Officers 
Union v. Hetions! Mediation Bosré, 181 F. 24 801; United Transport Service 
Eaployecs v- Nations] Mediation Bogrd, 179 F.2d 446; Kirkland v. Atlantic 
Coast Line B. Co-, 167 ¥. 24 529; Hetineal Federation of Ry, Workers v- 
ations) Hediation Beard, 161 7. 24 725; Vetted Transport Service Beplevees 
vo Nations! Mediation Jeard, 141 F. 28 726. 

Im every one of these cases, withost exception, this Court was asked to 


review a determinetion or finding made by the MG in the course of investi- 
gating, designating or certifying 2 collective bargsining representative 

pursuant to its power wader Section 2, Ninth. Im each case this Court held 
that the Beard’s actions in these sreas were beyond judicial review. Thus, 


the designated representati: 
gation and in astters of investiyation, the Beard’s 
- getions are purely discretionary, 
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This rationale end the consistent holdings which heve applied it 


are, as we show below, fully applicable here and call for effirmance 


ef the judgnent below. 


applicable here. sepsttents Geis lami co as wee vain an able 
te obtain judicial review of the MMB‘s prelimiacry determination that 
ALPA io aot disquelifiod from representing the stevarde ead steuurdesses 
i= a Board-conducted electica. And, since these euployees heve now in 
tect chosen ALPA 20 thetz bargaining representative by decisive asjoritics 
im each case (J-A. 351), sppellant is at present in the eukerd position 
of attenpting to mullify the expressed desire of the overvieiniag 
majority ef the precise groups it seeks to represent. 

he doerd's deternination thet the ALPA could represent these 
euployecs if elected by then, is procieely the type of decision that 
Congress, as noted in Suitchen’s Union, did not went to throw open te 
judicial review. Just as it wes necessary for the Board in thet case to 
cxaretoe its iavestigative power under Section.2, Histh to mike prélint- 
nary deteraiastion as to the composition of the unit before the election 
procedure could be taveked, it ws equelly sscessaty here for the Boerd 
co exercise the cme pover to resolve the itgce of the competency of the 
ALPA prior to further processing of its application. For the filing of 
the ALPA application put the Board on cfficial sotice of the existence 
ef the representation dicpute and compelled it te discharge its mandatory 
power under Section 2, Hiath of the Act to iavestigate and settle thet 
dispute. Tt 10 ebvious that the subseqeent determination of the Board 
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in leoking to settling the dispute, wes made in the exercise of its Section 
2, Binth power, and, hence, is imeme from jedicial review. 

rests ere equally persuasive here. Certainly, few prebdlems in labor relatiens 
can be more “controversial™ than the stsniing or competency of a particular 
union to serve as an effective bargaining agent. This is precisely the type 
ef “explosive” problem which Congress did not went to have adjudicated in 
the courts. Yet this issue necessarily underlies appellant's objections to 
the mB"s deterninetice end its attempt to obtain judiciel review. For 
ALSSA hes alleged thet ALPA will tend tp subvert the interests of stewards 
and etewardesses when desling with the carriers on their behalf. But 
resclstien ef this problem is committed te the expertise,discretica and 
jodguent cf the Beard. 

Further, it is cleer that if allegatiens such es these were subject 
te jedicisl review, the settlement ef representation disputes could be held 
off indefinitely. For, if 2 disgruntled union could, on the basis of vague 
allegations ef incempetency, invoke judicial review of the WB's ruling on 
each allegation, it is not unlikely that an election and resolution of the 
dispute could be delsyed for years. But Congress clearly was awere of this 
potential delsy and foreclosed it by making the Board's findings on these 
gad ether matters {uvelved in settling representation disputes non-revievable. 
This is the evil and the cure which the Supreme Court recognized in its 
holding of non-reviewsbility in the Syjtchnen’s Unien case. The same evil 
and cure calls for a sintler holding here. “ 


Be keeden v- ize, 358 U.S. 106, Par Seon Seppecting hypeliant, 
the Ceatrolling Effect of Suitchmen's Union in 
> 


358 U.S. 184, so heavil Lit ca lsat, 


iii ssses Cy ed icats aa igs Becwsccarse as ap tancen 

a@ specific statutory prehibiticn, admittedly deprived 2 group of professional 
employees of an explicit right conferred on them by the express terns of 

the statute there involved. In so holding, the Court wes careful to distinguish 
Suitchnen’e Union on the ground that [358 U.S. at 190}: | 


Ve 
@ & 


ee tos cata as sec in tect Or keen > em oe 
specifically guaranteed right of professional expleyees not to be included 
ia a bergsining unit with nen-professional employees against their will. 
this right, and the MLB's corresponding obligation to protect it, is. eea- 
tained in Section 9(b)(1) of the Teft-Rartley Act, 29 U.S.C. 159(0)(2), 
which provides that in determining the unit appropriate for collective 
bargaining purposes: | 


dnclusion in such unit. | 
The MLB hed ignored this comand by ordering nize non-professicnals to 
be included within a unit of 238 professionals without first holding a separate 
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election among the professionais. The Roard recognised that in so doing it 
was ignoring the express statutory comand of Section 9(b)(2) but sought te 
jestify its. action on the ground that the non-professionals shared a “close 


community of employment interests with the professionels", and could not 
edversely affect the vast majority of professionals. | 
Significantly, as the Supreme Court's opinion emphasizes, the Board 
"aid mot" challenge the trial court's cunclusion that in comningling profes- 
sional with men-professions] exployees in the seme unit, it hed acted “in 


excess of its powers" anf had thereby obliterated “the statutory rights of 
the professionel exployees." 355 U.S. 187. ‘Thus, the Supreme Court properly 
characterized the ection in Leodem v. Kyne as [358 U.3. at 188]: 

ene to strike down an order of the Beard unde in excess 

Sueeweibae Te 

- Govicusly, no such situstion is presented here. As discussed ebove, 
the IG*s deterninetion thet ALPA could represent the stewards and stewardesses, 
if elected, wes folly within its power under Section 2, Rizth to iavestigete 
snd settle representation disputes. It was clearly not contrary to any 
specific statutory prohibition. Thus, this case lacks the critical eleneat 
of Lesden 7. Eype——an aénitted violation of an express statutory commuad 
resulting in the abuse of s clearly defined power. 

“Appellant's: reliance on the fact that the UG éid not bold = hearing 
_ does not detract from the validity ef this conclusion, For, i= Svitchmes’s 
roqeized to. coniect hearings on the investigation aad sattleneat of ropsecenta- 
tien disputes, ‘yet went on to hold that the basic right here in question--thet 
of selecting @ bargaining agent--wes fully protected by the presence of the 


upon. It is clear that whet appellant reslly attacks here is the judgneat of 
the IMB in deciding that ALPA was not disqualified under the Board's policy 
of refusing to certify carriers or “officers of carriers” es bargeizing 
representative for employees covered by the Act. And appellant, as already 
meted. aciasee siuse Ghat: ha: Yom eanested. ite stetutany aethecity. For those 
reasons, appellant's reliance on this Court's decisions in Air Line Dispetchers 
Ass'n v. Rational Mediation Board, 189 F. 24 685, and the HEB cose of Fereer 
vs United Electrical Workers, 211 F. 24 26, is totally mtspleced. In those 
cases, this. Court carefully distinguished between the situations in which 
there is judicial review because the agency hss exceeded its power and these 


cases where there is no review because the complaint is really directed 


whether the Reilway Leber Act extended to employees in foreign countries. 
The Board concluded that it did act. This Court affirmed that determination. 
In so doing, it examined all of its earlier cases invoking the principle of 


ma's investigatory functions under Section 2, Binth. er can appellant 
cates the board's denial of its request for a hearing, to the level of sa 
excess of powtr. chat denial serely reflected 2 resolution of the tees 
appellant raised ino manner other then the ous which it eussestel. Siace 


che atatste does aot contain any requirenent of bearing or dictate that . 


wee board cessive such contentions in any perticalar way, there is no founis- 


tion for appellant's sssertion thet the Beard exceeded its statutory pownt- 
tm oun, asithor Leodon v. Kyne nor the Air Line Dispetchers Ass’ case 
gad similar cases are spplicable here. there obviously was no violation of 
any express statutory procedure here- And sppellent cannot fashion an sbuse 
of pover veere the Board, as bere, has the clesr discretion to decide Che 


prelintnary isoues raised by eppellest scceréing to whatever procedere * 
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subject to judicial review. generat aod conclesery atlegstions of dental of 
constitutional rights, a SES TSS SAT TEES 
are plainly of no avail. see Dsined Zeeepers service Reslerees 7- HeSiSS 
Mediation Bosra, 179 F. 24 446 (C-A-D.C.» 1949)- 


inten: Ss ic sar as jereap stoel sigho 
co conduct 0 “hearing” ignores the fact thet “the requirements of dos process 
frequently vary with the type of proceeding involved." Hennch v. Lerche, 

363 U.S. 420, 440. gore, it ie clear that the Railway Leber Act itself does 
mot require the type of “formel" bearing eppellent demanded (J-A- 90). The 


Bosrd is, of course, essentially an investigative and fact-finding agency. 


Qace it “find[s] the fact” its functions “cease”. Qwitchmen's Jaton case, 
gepra, p- 301. tn the circusstances, “it is mot aecessery thet the full 
panoply of jolictel procedures be weed” in order to eveid conflict with the 
due process clause. Banngh v. Lerche, 363 U.S. 420, 442. 

vuereover, the 10 expressly afforded appellant fell oppectanity "C2 
scbait aay statement [it] sey care to make with respect™ Co ALPA’s application 
for an iuvestigation of the representation dispute (J-A. 111). ‘This opportunity 
corteialy easbled appellant to cubait to the Beard any sad all written evidence 
or material which it hed availeble end which it deemed pertinent: Due pre- 
cess, as.just noted, does not require, ta ell cases, an oral or "formal" 
hearing, bare the fall panoply of jedicial procedure must be used. 

Wholly epart from the foregoing consideraticas, there are two additicnsl 
reasons, cutlised below, that show the denial of a “formal” heering we 
not violative of due process. : 
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presented te the Board. Appellant hes glessed over the nature of the allege- 
tiens which it presented te the Board in suppert ef its request for a “fornsl" 
hearing. This is uot an inconsequential oversight. For central to any. charge 
ef procedural irregelarity is the question cf the extent to which the con- 
plainsat apprises the tribunal of a necussity for a “formal” hearing. 


dppelisis*s igtters to ths ES, dated January 30, 1961, im the Gaited 
and Breniff cases; raise only the objection thet [J.A. 85, 91]: 


In oupport ef its cbjection, ALSSA msde general allegetions that: (1) ALPA 
is composed of pilots, (Z) pilots exercise supervisory control over stewards 
and stewardesses during flight, (3) exge, ALPA, if elected, would tend to 
make substantial concessions to management when bargaizing on behslf of 
steverds and stewsrdesses. ‘There uss no reference to any specific instance 
where ALPA is alleged to have conspired with management mor any reference to 
2 specific act of restraizt, coercion, ete. of stewrdesses by the ALPA ex 
the carriers. Rather, appellant merely presented the Beard vith s series 
of general statements desling with the “standing” of ALPA to represent 
employees covered by the Act, end ALPA’s qualification as a “labor organize- 
tien” under the Act. 

Certainly, procedural due process 416 not require the Beard to schedule 
aa oral and formal hearing on these general assertions. wholly epsrt fron 
the fact thet the Beard is not required by statute to conduct « hearing, 
resolution of these issues, which the Beard can properly resolve without 2 
trial, turns on the asture of the sirline industry, the intent of Congress 
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and the Board's past experience in desling with both under the Reilusy Lebor 


Act. 

Te was in this contest thet the 1m desied appellant's request for 
"formal" hearing. Ia 00 deing; it considered whatever information ALSSA hed, 
been willing to culmit to it, but foued thet ALPA could act be considered an 
Mefticer of 2 carrier" snd thes wes not’ barred frou representing exuployees 
ender the Board's practice of not certifying either “carrier or officers 
of carriers" as bargaining representatives for employees covered by the 
Act. The Board's precise language wes [J.A. 97]: | 

* & & It will be noted there is no restriction coa- 


making fer . 

dispute. involving the expleyes in 

wust, therefore, decline your request for a formal hearing | 

om this eubject. 

‘By wo stretch of the imagination did the Beard accept appellant's sllega- 
“tion thet ALPA would be 2 tool of management end thea choose to ignere the 
ebvious implications of such a result. Rather, the Beard quite clearly - 
concluded, oa the besis of its knowledge of the airline industry sccumlated 
over 25 years of dealing with representation disputes in that industry, thet 
merely because ALPA hed pilots as. members it could uot be assumed to be 
Tettlens.of.a eareler” Sf olectst, fe. sepepeest, etemmrienn’- | 


soles sas saa as et cake ae West appelisst's argument 
really cones down te is that the 1B should have inferred thet whet it was 
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really complaining about in its letters was the restraint, coercion and inter- 


ference exerted by the carriers through their pilets and ALPA. 
While such allegations are difficult to glean fron the face of ALSSA's 


letters, the short answer te this contention is that, even if they hed beea 
by denying 2 “fornel” hearing. In any event, Section 2, Tenth of the Reil- 
way Labor Act provides a specific remedy te cover this situation. Ie 
dizects the appropriate Uxited States Attorasy to presscete crintaslly 
“any carrier, its officers or agent" vhe fatls to comply with the terms of 
paragraphs Third, Fourth, Fifth, Seventh or Eighth. The availability ef 
this remedy, when taken inte account with the ether considerations noted 
- above, make it perfectly clear that sppellant camnct assert any due process 
violatica here. 
mm 
THERE ARE TWO ADDITIGHAL AND INDEPENDENT PRINCIPLES OF 
LAW WHICH FURTHER CONFIRM THE NEED FOR AVFIRMING THE 
DISTRICT COURT JUDGMEET 
oo a erecta dat tac 
affirmance bere of the district court's ruling thet it lacked jurtedictica. 
principles of lew, each of which independently confirms the correctness of 
the district court's ruliag. To those two principles we now turn. 
Ae Appellant Has Failed to Assert s Justiciable Cause end Hence 


Has Failed to State a Cause of Action Cognisable ia a Federal 
BAST E ACS COU 


The well-known stasderé for iaveking the juriediction of a federal court 
in ao non-diversity case was restated only two weeks ago by the Supreme Court 


in Pen-fmoricen Petroloe v. Delowere, 29 U.S- Lew Week 4477, 4479 (Bo. 80, 


Oct. T., 1960, decided May 29, 1961): 


& * @ It is settled dectrine that a case is not cognizable 


im a federal trial court, in the absence of diversity of 
citizenship, unlese it appears from the face of the complaint 
that determination of the suit depends upon a question of 
federal isaw. y 


and en essential one, of the plaintiff's cause of action. ~ 
and the centroversy must be disclosed upon the face of the 
complaint. . . .° 


sa ohoré; ¢ diatctet Court comet entarkath jutintietion ova a cabs 
aloes @ federally protected right enfercecble by. the platatif? in the seurts 
fe asserted in the complaint. Gully v. First Hationel Bank, 299 U.S. 109, 
112. As we have already shown, no such right cognizable in a federal court 
ig involved here. Indeed, in General Committee v. M-K-T BR. Co., 320 U.S. 
323, 327, che Court specifically meted that questions presested by the M's 
actions under Section 2, Hinth, are “not justiciable”, since “Congress by 
this Act has foreclosed resort to the courts for enforcement of [such] 
claims * % #,” | 

This principle--i.e., where there is a failure to “assert[iag] © 
jestictable cause, the complaint aust perforce be dismissed for failure to 
assert a cause of action"--vas very recently reiterated and respplicd by 
this Court in Heisloss v. Bush (Ho. 16774, C.A.D.C., June 8, 1961). There, 
two stockholders of Allegheny Corporation sought te compel the I.C.C. to 
favestigate the Corporation's ecquisition of contre] over the Hew York 
Central Reilreed. The district court dismissed the complaint. This Court 
affirmed unesimously. In its opinion, vita by Juvedsa. Besl, 7 thio Ont, 
im language which applies with equal force to the present appeal, declared 


ans eee 


(pages 8-9, slip opinion, decided June 8, 1961): 


2&2 It will serve enalysis to uske clear at the outset 
thet in so far as this wes. intended as an original action 


In the present case, it is clear that (1) Congress did not intend to 
accord judicial review to the rights which sppellent asserts here; (2) there 
hes been no disregerd of any express statutory commend or mmndate; and 
G) Leeden v. Kyne, as we heve acted above, has no spplication here. Accordingly, 
no justicisble controversy is present and hence the district court lecked juris- 
diction for that additions! ressen. | 


B. Appellant es Yailed to Show thet Intervention by 2 Court of 
Equity te Werennted Heree 


It. is, ef course, well-settled that “an injunction is not a remedy which 
. Sesues as of course." Herrisenville v. Dickey Clay Co, 289 B.S. 334, 337-8. 
And a “court of equity acts with caution and only upon a clear showing that 


its intervention is necessary." Burley v- Einesid, 285 0.8. 95, 106. 
Indeed, as the Supreme Court hae noted in Yekue v. United Seutes, 321 U.S. 
hie, 640, tnjunctive relief, even ss against private parties, “hes never 

been regerded as strictly a mstter of right, even though irreperable injury 
might otherwise result to the plaintiff.” 

dare, we sxbeit, eppellent cannot show any ixsepersble tnjery that 
warrants intervention by a court of equity. And, oven if it could uske 
such a showing, appellant cannot show--end does not even attempt in its 
brief te chow--that the potential injury to. the public resulting from the 
granting of the injunctive relief it secks dees act cutusigh any injery that 
would allegedly result fron denial of the injunction.” The. failere to meke 
such a showing foratshes still an eiditions! besis hare for affizmsace of 


For the reasons stated, 1t te respectfelly subaitted thet the juignent 
below should be affirmed. NEE Se San, 
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No. 16,340 


Am Live Srewasps AND STEWARDESSES ASSOCIATION, 
Inrernationat, a labor organization, Appellant, 


v. 
Nationa Mepurion Boanp, et al., Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


_ PETITION FOR REHEARING EN BANC 


On July 13, 1961, this Court affirmed an order of the 
District Court dismissing this suit on the ground that the 
court was without jurisdiction over the sabject matter. 


Appellant prays this Court, pursuant to Section 46 (c) 
of Title 28 of the United States Code, to grant a rehearing 
en banc of this jadgment for the following reasons: 


1. In holding that the District Court was without jurisdic- 
tion, this Court relied upon its raling that the Railway 
Labor Act, as amended (45 U.S.C. 151 et seq.) does not 
expressly or by implication forbid a union composed of 
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management officials and supervisors from representing 
employees whom they supervise. In so ruling this Court 
has ignored the plain language of the statute, its legisla- 
tive history, the uniform decisions construing it and the de- 
cisions of this and other courts and administrative agencies 
under the analogous provisions of the National Labor Rela- 
tions Act (49 Stat. 449, 29 U.S.C. 151, e seq.). 


A. Section 2, Ninth of the Railway Labor Act (45 U.S.C. 
152, Ninth) directs that the National Mediation Board: 
sc@ ® © chall insure the choice of representatives by the 


employees without interference, influence or coercion 
exercised by the carrier.”’ 


Section 2, Third of the Railway Labor Act (45 US.C. 
152, Third) provides: 

“Third. Bepresentatives, for the purpose of this chap- 

ter, shall be designated by the respective parties with- 

out interference, influence, or coercion by either party 

over the designation of representatives by the other; 


and neither party shall in any way interfere with, in- 
finence, or coerce the other in its choice of representa- 
tives.”” 


Section 2, Fourth (45 U.S.C. 152, Fourth), details various 
types of prohibited interference, and specifies that the pro- 
hibitions extend to the officers and agents of carriers. Sec- 
tion 2, Fourth, in this respect, provides: 

“No earrier, its officers, or agents shall deny or in 

question the right of its employees to join, 
organize, or assist in organizing the labor organization 
of their choice, and it shall be unlawful to interfere 
in any way with the organization of its employees, or 
to use the funds of the carrier in maintaining or assi 
ing or contributing to any labor organization, labor 
representative, or other agency of collective bargain- 
ing, or in performing any work thereof, or to influence 
or coerce employees in an effort to induce them to join 
or remain or not to join or remain members of any 
labor organization.’’ 
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B. The legislative history of the above quoted portions 
of the Railway Labor Act shows they were adopted to 
prevent any management representative or supervisor from 
participating in the affairs of the labor organizations repre- 
senting the employees whom they supervised. Thus, see 
the following colloquy between Senator Wagner and the 
Honorable Joseph B. Eastman, Federal Coordinator of 
Transportation (who drafted the 1934 amendments to the 
Railway Labor Act, which added the last clause quoted 
above from Section 2, Third and all of the language above 
quoted from Section 2, Fourth and Ninth), during hearings 
preceding enactment of the 1934 amendments (Hearings, 
Senate Committee on Interstate Commerce, 73rd Cong., 2d 
Sess. on S. 3266, p. 11): 


‘Mr. Eastman: It is an essential feature of the 
present Railway Labor Act that the two parties which 
engage in collective bargaining shall be truly repre- 
sentative of the interests which they purport to repre- 
sent and wholly independent of each other. This pur- 
pose is reflected in the paragraph of Section 2 marked 
‘Third,’ which reads as follows— 

“Senator Wagner: You do not agree that this is 
realistic bargaining where one side controls both sides 
of the table? 

‘‘Mr. Eastman: No, indeed.”’ 


The Report of the House Committee on Interstate and 
Foreign Commerce, No. 1944, 72d Cong., 2d Sess., pp. 1-2, 
stated: 


‘“The Railway Labor Act of 1926, now in effect, pro- 
vides that representatives of the employees, for the 
purpose of collective bargaining, shall be selected with- 
out interference, influence, or coercion by railway 
management, but it does not provide the machinery 
necessary to determine who are to be such representa- 
tives. These rights of the employees under the pres- 
ent act are denied by railway managements by their 


disputing the authority of the freely chosen represent- 
atives of the employees to represent them. A con- 
siderable number of railway managements maintain 
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company unions, under the control of the officers of 
the carriers, and pay the salary of the employees’ 
representatives, a practice that is contrary to the 
purpose of the present Railway Labor Act, but it is 
difficult to prevent it because the act does not carry 
specific language in respect to that matter. This bill 
is designed to correct that defect.”’ 


While the foregoing report refers to company unions, 
the evil is participation therein by supervisors, so that 
management to a greater or less extent sits on the em- 
ployees’ side of the bargaining table as well as on the 
employers’ side. 


C. The decisions of the Supreme Court in the cases of 
Texas & N.O-R. Co. v. Brotherhood of Clerks, 281 US. 548 
and Virginian Ry. Co. v. System Federation No. 40, 300 
US. 515, interpret Section 2 of the Railway Labor Act in 
a manner which clearly excludes s“tmion in which manage- 
ment and supervisory employees participate from repre- 
senting employees represented. An analysis of the facts in 
the Virginian Ry. case as they are set forth in the lower 
court opinions 84 F. 2d 641, 643-644, and 11 F. Supp. 621, 
624-625, show that the Sasser statement, held to constitute 
illegal influence, interference and coercion, was most in- 
nocuous interference, restraint and coercion, as compared 
with that alleged in the instant complaint. If mere indica- 
tions of employer favor for a union made by a supervisor 
are prohibited and disqualify an organization as a company 
union, certainly where the organization was formed by 
supervisors and its only officers and members to date have 
been supervisors (see Complaint, Par. 4, BR. 3), it must be 
held disqualified. 

D. Under analogous provisions of the National Labor 
Relations Act (49 Stat. 452, 29 U.S.C. 158) it is firmly estab- 
lished that a union composed of supervisory employees can- 
not represent non-supervisory employees. Both before and 
after the 1947 amendment to the National Labor Relations 
Act, which excluded supervisors from its benefits (61 Stat. 
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151, 29 U.S.C. 164(a)), the National Labor Relations Board 
and the courts have held that completely apart from 
whether supervisors can bargain for themselves, unions in 
which supervisors participate are disqualified to represent 
supervised employees as such supervisory participation 
constitutes employer interference, restraint and coercion. 
We believe these rulings are fully applicable here. The 
Supreme Court of the United States has repeatedly held 
that the National Labor Relations Act and the Railway 
Labor Act impose identical prohibitions on employers with 
respect to interference, restraint and coercion. The Su- 
preme Court refers to cases under the two acts interchange- 
ably and relies on cases under one act for construction of 
the other. N.L.R.B. v. Jones & Laughlin Steel Corp., 301 
US. 1, 42-45, 47; Order of Railroad Telegraphers v. Ratl- 
way Express Agency, 321 US. 342, 346-347 ; Steele v. Louts- 
ville & Nashville R.R. Co., 323 US, 192, 200; Elgin, Joliet 
& Eastern Ry. Co. v. Burley, 325 US. 711, 722, n. 14, 728, n. 
25, 733, n. 30, 735, 737; N.L-R.B. v. Pennsylvania Grey- 
hound Lines Inc., 303 U.S. 261, 266-267. 


This Court in its recent decision in Local 636, Plumbers 
v. N.L.R.B., 1961, App. D.C. —_, 287 F. 2d 354, held 
that under the National Labor Relations Act supervisory 
employees, much lower in rank and more nearly allied with 
the non-supervisory employees than those here involved, 
could not actively participate in the affairs of a union com- 
posed of non-supervisory employees. This Court there up- 
held an order of the National Labor Relations Board based 
on findings that such participation constituted interference, 
restraint and coercion by the employer even though the 
employer had neither authorized nor ratified the participa- 
tion (287 F. 2d at 360). The order there enforced by this 
Court (287 F. 2d at 362) required employers to cease inter- 
fering with, restraining and coercing employees through 
supervisory participation in the affairs of the union and to 
cease dealing with union committees so long as supervisors 
remained members (126 N.L.R.B. 1384-1386). 
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The leading case under the National Labor Relations Act 
holding that a union composed of supervisory employees 
cannot represent non-supervisory employees because this 
per se involves the prohibited interference, restraint and 
coercion in N.LRB. v. Delaware New Jersey Ferry Co., 
3 Cir., 1942, 128 F. 24 130. There the Court in setting aside 
as contrary to the National Labor Relations Act an order 
permitting captains and sailors to be represented by the 
same union said (128 F. 2d at 137): 


“The inclusion of supervisory employees in a bar- 
gaining unit of any kind is unusual. The courts almost 
invariably have held the employer responsible for 
acts which constitute unfair labor practices when com- 
mitted by supervisory employees of no higher grades 
fhan foremen or assistant foremen. The duty of 
obedience owed by a deckhand to obey the orders of a 
licensed ship’s officer is greater than that of a worker 
at a bench in a factory to obey the directions of his 
foremen. If the latter refused obedience he would be 
insubordinate, but if the sailor refused obedience he 
would be mutinous if his act occurred upon waters 
within the admiralty jurisdiction of the United States. 
Southern Steamship Company v. N.L.R.B., 316 U.S. 31. 
The waters of the Delaware River upon which the re- 
a nar atin operates its ferries are within the federal 


“The history of maritime employment shows the im- 
nortance of the obedience of the sailor to his officers. 
This is necessary to maintain the safety of the ship, 
the cargo and the passengers, and it is true of a ferry 
boat though individual voyages are shorter. To group 
officers in command with employees who owe the duty 
to obey the commands in one bargaining unit seems to 
us to be dangerous. 


“6@ © © the point here is not what the officers want, 
nor what the men want, nor what the glo pete either 
wants or is willing to acquiesce in, but rather what is 
the public interest. The Board’s duty to serve the 
public interest cannot be affected by the desires or ac- 
quiescence of the parties. * ° °’’ (Emphasis supplied.) 
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In no instance subsequent to the Delaware New Jersey 
Ferry case has the National Labor Relations Board ever 
permitted a union containing as active members super- 
visory employees to represent non-supervisory employees. 
In Douglas Aircraft Company, Inc., 1943, 53 N.L.B.B. 486, 
the American Power Association, an independent union, 
was denied a place on the ballot in the election directed by 
the Board because a plant engineer occupying a super- 
visory petition, actively participated in its affairs. In its 
decision the Board stated that (53 N.L.B.B. at 480): 

“Jnasmuch as the Douglas Aircraft Unit of the 
American Power Association was admittedly conceived 
and organized by Parkinson at the time he held an 
executive position with the Company, it cannot be con- 
sidered a bona fide representative of employees of the 
Company for the purposes of collective bargaining. 
Under the Act we cannot certify an organization as 
representative of employees for the purposes of col- 
lective bargaining when it is apparent that the organi- 
zation is incapable of bargaining at arms length with 


the employer. Accordingly, we hereby deny the claim 
of the American Power Association as to appropriate 
unit and shall not afford it a place on the ballot in 
any of the elections hereinafter directed among the 
employees of the Company.” 


In the case of Rochester & Pittsburgh Coal Co., 1944, 
56 N.L.R.B. 1760, a petition for election filed by the United 
Clerical, Technical and Supervisory Employees Union of 
the Mining Industry, Division of District 50, United Mine 
Workers of America, was dismissed. The petitioning labor 
organization was held to be incompetent to represent the 
employees involved because the members of the petitioner 
who occupied supervisory positions outnumbered those oc- 
cupying non-supervisory clerical and technical positions. 
That case is of particular interest here because there, as 
here, the supervisors were in a different bargaining unit 
from the non-supervisory employees. In dismissing this 
petition the Board stated (56 N.L.R.B. at p. 1763) : 
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‘‘Members of the petitioner who occupy supervisory 
positions with the company outnumber members who 
occupy non-supervisory clerical and technical positions. 
Such supervisory employees serve on the Union’s ex- 
ecutive committee and take a prominent part in union 
affairs. By their numbers they necessarily control the 
union’s policies and practices. The petitioner con- 
tends that the single issue in this proceeding is the 
appropriate unit for the Company’s clerical and tech- 
nical employees and that substantial control of the 
Union by supervisory employees is not material there- 
to, since supervisory employees are specifically ex- 
eluded from the bargaining unit proposed as appro- 
priate. The Company takes exception to this position 
and contends, inter alia, that the control of the Union 
by supervisory employees renders that labor organiza- 
tion incapable of representing in good faith non-super- 
visory employees with their employer. 


“Tn an early representation case, in which a labor 
organization of the type popularly known as an em- 
ployees’ representation plan claimed to represent cer- 
tam employees, we found that the employer’s control 
of the organization prevented it from being considered 
as representative of employees for the purposes of 
collective bargaining, enunciating the principle that an 
organization which is subject to an employer’s control 
cannot be certified as a bargaining representative, 
sinee it is patently incapable of bargaining at arm’s 
length with the employer. In a subsequent case,‘ where 
a participating organization was admittedly conceived 
and organized by a supervisory employee, we applied 
this principle, finding that the organization could not 
be considered a bona fide representative of employees 
for the purpose of collective bargaining and, accord- 
ingly, denied it a place upon the ballot. More recently, 
in Matter of The Toledo Stamping and Manufacturi 
Company, we declined to direct an election on the peti- 
tion of a labor organization whose claim to represent 
the employees affected by the petition was shown by 
application ecards secured with the assistance of a 


“43 Matter o; United Verde Branch, 6 
< vl f Phelps Dodge Corporation, 


464 Matter of Douglas Atroraft Company, Inc., 53 N.LE.B. 486. 
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supervisor. Thus, ° * © we will not, ° * * knowingly 
accord a place on the ballot in any election conducted 
by the Board to a labor Nh perce which is not 
capable of dealing on behalf of ordinary employees’ at 


arm’s length with their employer. 


«<@ © © The record here shows that supervisors who 
belong to the union have repeatedly brought pressure 
upon subordinate employees to join. The Maryland 
Drydock and Soss cases, taken together, clearly con- 
demn the representation of ordinary employees and 
supervisory ge eehrs by the ization, 
both because of the inherent 


choice by ordinary employees an 

reconcilable and conflicting positi 

affiliations would place supervisors. Th 

that a labor organization be free of managerial con- 
trol and fully competent to represent all employees 
in the proposed bargaining unit is a fundamental one. 


<7 In the term ‘ordinary employees,’ we include employees, skilled or 
unskilled, who occupy non-supervisory positions of employment.’” 


In the case of Alaska Salmon Industry, Inc., 1948, 78 
NLRB. 185, the Seafood Workers Union was held in- 
capable of representing non-supervisory employees because 
supervisory employees had taken a prominent part in its 
affairs. In reaching its decision to dismiss the petition 
the Board was of the opinion that (78 N.L-R.B. at p. 188): 


“In view of the foregoing, we are of the opinion 
that the SWU is incapable of serving as the bargain- 
ing representatives of the employees involved herein. 
From the time it was conceived, persons who occupy 
supervisory positions with the Employer-Members 
have taken a prominent part in its affairs. Cannery 
worker foremen were not only among those who were 
responsible for the formation of the SWU, but they 
also serve as officers in posts which normally influence 
a union’s policies and practices. Furthermore, its 
membership drive was conducted with direct and open 
assistance of cannery worker foremen. We have fre- 
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quently stated that we will not accord a place on the 
allot ; in an election conducted by the Board to a labor 
organization whose memberships are solicited by super- 
visors, or which is in any other way not free of man- 
agerial control. We find that the cannery worker fore- 

men, by their activities on behalf of the SWU, have 
ceadiced the SWU incapable of serene as the bargain- 
ing representative of its employees of the Employer- 
Members. We shall therefore dismiss the petitions.’’ 


Again in American District Telegraph Co. of Pa., 1950, 
89 NLRB. 1635, the petitioning union, the Operating De- 
partment Employees Association of Pittsburgh, an inde- 
pendent, was held incapable of representing non-super- 
visory employees. The reasons given by the Board were 
as follows (S9 NL.BB. at p. 1637): 


‘“ As the Petitioner was organized by supervisors, as 
memberships in the Petitioner were solicited by super- 
visors, and as three of its four officers and two of the 
three members of its negotiating committee are super- 
visors, we find that the etme: is incapable of serv- 

as the representative ve e = 


ing 
of the Employer. Wes shall, theref 
petition.”” 


Active participation of supervisors in the affairs of a 
union representing non-supervisory employees was the 
basis for a dismissal of a petition in Columbia Pictures 
Corp., 1951, 94 N.L.R.B. 466, in which the Board held (94 
NL.B.B. at p. 470): 


“‘Aceordingly, as the Petitioner is predominantly 
page esa of, organized and controlled by supervisors 

efined in Section 2 (11) of the amended Act, the 
Board finds that the Petitioner is incapable of serving 
as the bargaining representative of the non-super- 
visory drafting room er it loyees of the Employer and 
stall pranttne mation IATSE to dismiss the peti- 


In Otter Trawlers Union, 1952, 100 N.L.R.B. 1187, the 
Board found that a labor organization was incapable of 
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serving as a representative of the unlicensed fishermen be- 
cause its membership included owners and captains of the 
vessels. The Trial Examiner had recommended that the 
order of the Board issue in the alternative, allowing the 
labor organization to elect whether to serve as a repre- 
sentative for the owners and captains or for the unlicensed 
fishermen. Upon objections thereto, filed by the charging 
party, the Board modified the order by eliminating the 
alternatives and requiring the labor organization to cease 
representing the unlicensed fishermen. 


In Desilu Productions, Inc., 1953, 106 N.L.R.B. 182, the 
Board dismissed the petition of the Television Writers of 
America in the face of evidence that the activities of the 
head writer of ‘‘I Love Lucy,’’ a supervisory employee, 
were minimal and in the absence of any evidence that he 
had approached or solicited membership from non-super- 
visory employees. The Board found that the mere presence 
of two non-supervisory employees at a meeting at which 
the head writer spoke in favor of the petitioning union was 
sufficient to establish the fact that members were solicited 
by the head writer and that his activities were sufficient 
to prevent the union from representing non-supervisory 
employees. In reaching its decision the Board stated: 


‘<Petitioner contends that, notwithstanding the above 
facts which it admits to be substantially true, Oppen- 
heimer’s activities were not such as to disqualify it 
from representing employees of Desilu. Petitioner 
cites the fact that Oppenheimer’s attendance at various 
membership, executive board and committee meeti 
was irregular, and, particularly, that there is no evi- 
dence that Oppenheimer directly approached any em- 
ployees of Desilu and solicited their memberships. 
However, it is not disputed that both Pugh and Carroll 
were present at the io Writers Guild meeting and 
at the August 28 meeting, where Oppenheimer spoke 
in favor of a new or tion. On these facts, we 
find that Carroll and h were, in effect, solicited by 
Oppenheimer to join A. Considering Oppen- 
heimer’s position as head writer and producer of ‘‘I 
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Love Lucy”? we find that the showing of interest, on 
which this petition was based, is necessarily impai 
by his activities in the organization of the Petitioner, 
and will dismiss the petition.”’ 

In Brotherhood of Transit Employees of Baltimore v. 
Madden, D.C. Md, 1944, 58 F. Supp. 366, the District Court 
enjoined the National Labor Relations Board from conduct- 
ing an election pursuant to a direction of election barring 
the supervisory sponsored union from the ballot. In re- 
versing the injunction the United States Court of Appeals 
for the Fourth Cireuit stated (147 F. 2d at 441-442): 


“‘It was clearly not the intention of Congress that 
the Board should place on the ballot in an election an 
employer dominated o ization (N.D.R.B. v. Falk 
Corporation, 308 US. 453, 461. aad 


The principles applied in these cases are just as appli- 
cable to the Railway Labor Act as to the National Labor 
Relations Act. They require that the Railway Labor Act 


be construed to forbid representation of non-supervisory 
employees by unions composed of managerial and super- 
visory employees. 


2. In describing the suit here brought by the stewards 
and stewardesses union as “‘alleging that pilots perform 
some supervisory and managerial functions in regard to 
stewards and stewardesses,”’ this Court engaged in a gross 
understatement as to the allegations of the complaint, all 
of which are fully supported by affidavits (R. 108-109, 237, 
343-344), exhibits (R. 118, 344-348), and governmental regu- 
lations (RB. 113), which place their veracity beyond dispute. 
The pertinent allegations of the complaint in this regard 
are contained in paragraphs 4 (R. 3) and 12 (R. 7-8) which 
in pertinent part allege as follows (R. 3, 8): 

“4. The defendant, Air Line Pilots Association, 
International, is an unincorporated association com- 
posed of pilots many of whom occupy important man- 
agement positions on commercial air carriers including 
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but not limited to airline management positions such 
as president, vice president, high level positions in air- 
line operations departments, chief pilots, assistant 
chief pilots, flight instructors and members of manage- 
ment committees which bargain with the Air Line 
Stewards and Stewardesses Association, International 
and other labor organizations. In many instances, 
pilots who are members of the Air Line Pilots Asso- 
ciation, International sit as management representa- 
tives hearing grievances of stewards, and stewardesses. 
The management hierarchy on airlines, without excep- 
tion, is permeated with active members of the Air 
Line Pilots Association and the prevalence of super- 
visory pilots in high level managerial positions 1s a 
marked characteristic of the airline industry.”’ 


“J2. The Air Line Pilots Association is composed 
of pilots who serve as agents, supervisors and repre- 
sentatives of the carriers in dealing with stewards and 
stewardesses. Section 40.351 (c) of the Civil Air Regu- 
lations (14 C.F.R. 40, 351 (e)) provides that the “pilot 
shall be in command of the crew.’ Section 40.5 of the 
Civil Air Regulations (14 C.F-R. 40.5) defines crew to 
include stewards, stewardesses and pursers. In Inter- 
pretation No. 1, 19 C.F-.R. 1758, March 31, 1954, the 
Civil Aeronautics Board in a lengthy opinion inter- 
preted Section 40.351 (c) as giving the pilots ‘fall con- 
trol and authority without limitations over all crew 
members and their duties.” Braniff International Air- 
ways and United Air Lines, Tne., have each vested in 
their pilots authority in the interest of their employer 
to remove stewards, stewardesses and pursers from 
active duty, to recommend their discharge, to disci- 
pline them, to assign them duties, to direct their per- 
formance of duties and to recommend that they be re- 
warded or disciplined, in all of which respects the 
pilots thereby are agents of Braniff and United in 
dealing with the stewards, stewardesses and pursers.”’ 


Thus the complaint here does not merely allege that the 
pilots composing the Air Line Pilots Association exercise 
some management and supervisory duties but rather that 
these pilots include presidents and high executives of air 
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lime companies and that the prevalence of active members 
of the Pilots Association in management positions is a char- 
acteristic of the industry. If allowed to go to proof, names 
and high management positions of active members of the 
Pilots Association will be provided. But to appreciate fully 
the significance of these allegations, we believe it only fair 
on the basis of these pleadings as to which we have not 
been afforded any hearing either by the Mediation Board 
or the courts, to remind this Court that it is common know]l- 
edge that many modern airlines in this country were 
founded by groups of prominent pilots who still operate 
as members of their executive staffs—for instance, Eddie 
Rickenbacker, a famous ace in World War I, who is now 
chairman of the Executive Board of Eastern Air Lines, 
Inc. 


The constitution of the Air Line Pilots Association re- 
flects this aspect of the industry by making express provi- 
sion for the active membership of air line executives, in- 


cluding the right to hold office and vote (see Article I, 
See. 1 (d) of the Constitution of the Air Line Pilots Asso- 
ciation, R. 174175). This industry practice is likewise 
reflected in the contract between the Air Line Pilots Asso- 
ciation and Braniff Airways, Inc., which expressly pre- 
serves seniority for pilots serving as ‘Vice-President Op- 
erations’”’ and ‘‘Director of Flight Operations’? (Section 
26, D and E, BR. 144). 


Entirely apart from the extensive participation in the 
Pilots Association of top management officials of the air- 
lines, each pilot has command authority over the steward 
and stewardess by government regulation (14 C.F.R. 
40.351 (e); 19 F-B. 1758), by contract between the airline 
carrier and the Pilots Association (RB. 118-119), and by 
orders issued by the airline carriers to both pilots (RB. 343- 
346) and steward and stewardess personnel (B. 343-347). 


The extent of the superior position of the pilot as vis-a-vis 
a steward or stewardess is to some extent evident from 
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their disparity in pay and tenure (R. 93). Pilots on jet 
aircraft sometimes receive more than $30,000 a year (U.S. 
Dept. of Labor, Bureau of Labor Statistics, Bull. No. 
1255-62, 1959, Occupational Outlook Handbook, p. 473) ; in 
1959-1960 the average annual wage of both pilots and 
copilots on United was $17,689 as against $3,668 for stew- 
ards and stewardesses (R. 104, 241); on Braniff pilots and 
copilots averaged $18,324 as against $3,738 for stewards 
and stewardesses (R. 104, 239). 

On this state of the record, it must be accepted that the 
Air Line Pilots Association was organized by, is dominated 
by, and is composed of persons having full managerial and 
supervisory control of the stewards and stewardesses. 


3. In ruling that the instant case is beyond the jurisdic- 
tion of the courts, the Court relied upon distinctions from 
Leedom v. Kyne, 358 U.S. 184, which seem to be obviously 
untenable. By its reference to the opinion in the Flight 
Engineers case filed the same day as the decision of this 


Court in the instant case, this Court seems to say that 
Leedom v. Kyne is not applicable because here the Media- 
tion Board did not disobey an express command of the Rail- 
way Labor Act and did not confess it had exceeded its 
powers as the National Labor Relations Board conceded, 
though fighting jurisdiction, in the Leedom v. Kyne case. 
We do believe that the direction to the Mediation Board 
in Section 2, Ninth of the Railway Labor Act, that it shall 
insure a choice of representatives free of influence, inter- 
ference or coercion, is just as explicit a statutory command 
as was present in Leedom v. Kyne. But whether the dis- 
obedience was of an express command or of an implied com- 
mand cannot validly be controlling. Nor is there anything 
in the language or the reasoning of Leedom v. Kyne which 
can possibly be construed as limiting jurisdiction to in- 
stances where the administrative agency concedes it has 
exceeded its statutory powers. 
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In Leedom v. Kyne the Supreme Court made jurisdiction 
of the courts dependent upon the existence of a right con- 
ferred by Congress which would be without remedy unless 
jurisdiction existed. Such a situation exists here. The 
complaint here alleges that Braniff and United have in- 
fluenced, interfered and coerced their respective employees 
to leave the stewards and stewardesses union and join the 
pilots union (R. 9-10). The stewards and stewardesses are 
without any remedy which will rid them of the pilots union 
as their certified bargaining agency unless either they have 
a direct suit against the Mediation Board or can join the 
Mediation Board in a suit against Braniff and United, so 
that a part of the relief from the influence, interference and 
coercion can include the setting aside of the certification 
issued by the Mediation Board. 

4. In holding that the allegations of coercion by Braniff 
and United were insufficient to confer jurisdiction because 
they ‘‘seem purely conclusionary and based largely, if not 
wholly, on the argument that pilots are part of manage- 
ment,”’ this Court departed from accepted standards of 
pleading, as well as ignored affidavits and exhibits which 
show that top management of United itself had partici- 
pated in the campaign to displace the stewards and 
stewardesses union with the pilots union. With respect to 
accepted standards of pleading, the very section and page 
of Moore’s Federal Practice to which this Court refers as 
supporting its holding seems to us to state just the opposite. 
See Moore’s Federal Practice (2d Ed. 1960), Par. 12.08, 
pp- 2245-2246, where it is stated: 

“But a complaint should not be dismissed for in- 
sufficiency unless tt s to a certainty that plaintiff 
is entitled to no reht under any state of facts which 

i claim. (Emphasis 


(Footnotes omitted.) 
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In the supplement to the foregoing page from Moore, he 
cites, and quotes with approvel, from Minkoff v. Stevens, 
Jr., Inc., 2a Cir., 1958, 260 F. 2d 588, 589-590, as follows: 


s¢@ © © merely pleading in broad terms does not 
amount to failure to state a claim, especially when as 
here the generality of the pleading arises from the use 
of the statutory language.’’ 


Here the complaint (R. 9-10) uses the language of the 
Railway Labor Act in asserting a claim under the Railway 
Labor Act based on influence, interference and coercion by 
Braniff and United. The complaint alleges (R. 9-10): 


18. The defendants, United Air Limes, Inc. and 
Braniff International Airways, through the actions of 
their respective pilots have each interfered with, in- 
fluenced and coerced the respective stewards, stew- 
ardesses and pursers in violation of Section 2, Third, 
of the Railway Labor Act (29 U.S.C. 152, Third), and 
have each interfered with the organization of its stew- 


ards, stewardesses and pursers, and have each in- 
fluenced and coerced stewards, stewardesses and pur- 
sers in an effort to induce them to join the Air Line 
Pilots Association and not join or remain members of 
the Air Line Stewards and Stewardesses Association, 
in violation of Section 2, Fourth, of the Railway Labor 
Act (29 U.S.C. 152, Fourth).” 


Under the decisions of the Supreme Court in Tezas & 
New Orleans R. Co. v. Brotherhood of Clerks, 281 U.S. 548, 
568 and Virginian R. Co. v. System Federation, 300 US. 
515, 545-547, the federal district courts have jurisdiction of 
claims of interference, influence or coercion by a carrier 
subject to the Railway Labor Act. If the pleading was not 
sufficiently definite, appellant should have been given an 
opportunity to amend. The complaint should not have been 
dismissed for want of jurisdiction. At no time in the court 
below or indeed in this Court, prior to the Court’s opinion, 
had it been claimed the pleading was defective as being in 
this connection purely conclusionary. 
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While we submit that a pleading alleging that a carrier 
conducts coercion through specified types of supervisory or 
even non-supervisory employees is sufficient to go to trial 
and afford the opportunity to prove either express or im- 
plied authority in the agent to bind the carrier, here the 
record itself shows top management participation in in- 
fluencing, restraining and coercing employees. While the 
exhibits attached to the affidavit of Rowland K. Quinn, Jr. 
reprinted at pages 340-342 of the record were not printed, 
the printed portions of the affidavit show that at least as to 
United Airlines, top management, including William A. 
Patterson, President of United Airlines and R. F. Ahrens, 
Senior Vice President—Personnel, took sides in the dispute 
between the stewardesses union and the pilots union and 
even though the stewardesses union had been the recognized 
bargaining representative since 1947, at all times since Au- 
gust 1960 United refused to bargain with the stewardesses 
union and bargained with the pilots as the representative 
of stewardesses. Although not printed in the record here, 
affidavits and exhibits filed with the National Mediation 
Board showed that on the eve of the election, top officials 
of United confirmed as true election propaganda issued by 
the pilots that if the pilots union won the election the stew- 
ardesses would get an immediate wage increase whereas if 
the stewardesses union won there was no telling when, if 
ever, a wage increase would be forthcoming. This of course 
was the most flagrant form of interference, influence and 
coercion in the choice of representatives by its employees. 
Yet the National Mediation Board ignored these affidavits 
and exhibits without holding any hearings or investigation. 

5. In suggesting that ‘‘If appellant’s charge of coercion 
has any substance, appellant can apply for the institution 
of a criminal prosecution,” this Court ignored the holdings 
of the Supreme Court in the Texas & New Orleans case and 
in the Virginian Railvay case, supra, that the federal dis- 
triet courts had jurisdiction to remedy coercion by injunc- 
tive relief. The criminal penalties apply only to wilful 
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violations. But even if fines were imposed on the carriers, 
this would not restore and preserve to the stewardesses 
their right to bargain through unions independent of super- 
visory participation. 

6. In holding that Switchmen’s Union v. N.M.B., 320 U.S. 
297, 304, decided that no hearing need be given by the Na- 
tional Mediation Board, we respectfully submit that this 
Court has applied the Switchmen’s decision to a case en- 
tirely different from the one the Supreme Court had in 
mind. We do not understand how the National Mediation 
Board can comply with the duty imposed on it by Section 
2, Ninth, to insure a choice of representatives free of car- 
rier influence, interference and coercion, without holding 
a hearing. But if no hearing before the Mediation Board 
is required by the statute, then certainly it is the teaching 
of Texas & New Orleans, Virginian Railway and Leedom 
v. Kyne that the federal district court must hold a hearing 
on any claim of carrier influence, interference and coercion 
and set aside any certification which reflects that influence, 
interference and coercion. 


Respectfully submitted, 


JoszrxH L, Ravu, Jz., 
Mrrcnet, J. Cooper, 
1631 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Appellant 
Lee Lemire 
Burs WEYaND 
343 South Dearborn Street 
Chicago 4, Illinois 
Of Counsel 
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ANSWEE OF APPELLEE TO PETITION FOR 
REHEARING EN BANC. 


The Appellant’s Petition for Rehearing En Banc is 
nothing more than a repetition of the very same arguments 
that this Court considered and rejected in their entirety 
when it affirmed the decision of the District Court in dis- 
missing the complaint. These arguments have been ex- 
haustively dealt with by this Appellee in its brief and oral 
argument and it is therefore unnecessary again to demon- 
strate the fallaciousness of the Appellant’s position. How- 
ever, the Appellant’s indulgence in imaccuracies and omis- 
sion in its Petition for Rehearing En Banc makes this short 
answer necessary. 

1. The Appellant has abandoned its reliance on Switch- 
men’s Union v. National Mediation Board, 320 U. S. 297, 
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and now seeks to vest original jurisdiction in the District 
Court solely on the basis of Leedom v. Kyne, 358 U. S. 184. 
As this Court has repeatedly held, Leedom v. Kyne re- 
quires that there be a clear showing that the Board 
acted in excess of its delegated powers and contrary to @ 
specific prohibition in the Act (International Ass’n of Tool 
Craftsmen v. Leedom, 107 App. D. C. 268, 276 F. 2d 514 
(1960) and Leedom v. I. B. E. W., 107 App. D. C. 357, 278 
F. 2d 237 (1960)). 

Appellant has not and cannot point to any ‘‘express 
prohibition’’ or, to put it another way, ‘‘clear and manda- 
tory’’ provision of the Railway Labor Act that has been 
violated by the National Mediation Board in making the 
determinations appealed from in the case at bar. The 
Appellant’s references to Sections 2, Third, 2, Fourth, and 
2, Ninth of the Act (45 U.S. C. A. $151 et seq.) are not in 
point. Appellant curiously fails to cite Section 1, Fifth, 
the Section which defines employee(s), Section 181, which 
was added to the Act in 1936 and brings common carriers 
by air and their employees under coverage of the Act, and, 
perhaps most important of all, Section 1, Sixth, of the Act, 
which defines ‘‘representative’’ and in so doing places no 
limitations whatsoever on who may act as a collective 
bargaining representative. 

Not only has Appellant failed to cite the sections of 
the Act which are dispositive of the issues in this case 
but, in addition, its reference to Section 2, Ninth, the only 
section of the Act dealing with the certification of collec- 
tive bargaining representatives, is misleading in that only 
a portion of the section is set out. A reading of Section 2, 
Ninth in its entirety discloses that nowhere in this section 
can there be found any kind of limitation on the Board’s 
action thereunder having to do with the type or nature of 
the representative designated by the Board. Furthermore, 
the portion of the section quoted by Appellant relates 
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solely to the mechanics utilized by the Board in the selec- 
tion of representatives. 


2. Appellant’s reliance on Tezas & N. O. R. Co. v. 
Brotherhood of Clerks, 281 U. S. 548 and Virginian Ry. 
Co. v. System Federation, 300 U. S. 515, is likewise mis- 
placed. These decisions are discussed in this Appellee’s 
brief at page 21. Suffice it to say that the principal issue 
before the Supreme Court in each case was the enforce- 
ability of the prohibitions and requirements of Section 2 
in light of the fact that the Act, as it then existed, con- 
tained no criminal or other sanctions and provided no 
agency or other means by which these prohibitions and 
requirements could be enforced. In its decisions the Su- 
preme Court did nothing more than hold that in such 
circumstances the District Court had the power to enforce 
the statute by injunction. 

3. In seeking to analogize the treatment accorded 
supervisory personnel under the Railway Labor Act to 
that under the National Labor Relations Act, the Appel- 
lant has again failed to provide this Court with a complete 
picture of the relevant decisional and legislative back- 
grounds. Whereas the National Labor Relations Act (29 
U.S. C. A. § 152(3) (11) and (13) and § 164(a)) specifically 
excludes persons of even minimal supervisory personnel 
from its definition of ‘‘employee”’ and, in addition, gener- 
ally deprives them of protection under the Act, the Rail- 
way Labor Act clearly includes supervisory personnel 
within its definition of employee (45 U. S. C. A. §151, 
Fifth). Further, pilots, whom Appellant here seeks to 
align with management, are specifically designated as em- 
ployees under the Act (45 U. S. C. A. § 181). 

It was not until 1947, with the passage of the Taft- 
Hartley amendments to the National Labor Relations Act 
that industrial supervisory personnel were expressly ex- 
cluded from the coverage and protection of this Act. This 
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amendment to the Act was adopted at the insistence of 
management interests as a result of the National Labor 
Relations Board’s 1946 decision in Jones & Laughlin Steel 
Corp., 66 NLRB 386, which ruled that supervisors could 
lawfully be represented by the same union which repre- 
sented the employees supervised by them. It is noteworthy 
that even though the National Mediation Board, since as 
early as 1937, had been placing supervisory and non-super- 
visory personnel in the same craft or class for the purposes 
of collective bargaining, re (Case No. R-307 Matter of 
Representation of Employees of the Central R. R. Co., of 
New Jersey, p. 486, Determinations of Class or Craft of 
the National Mediation Board, July 1, 1934—June 30, 1948), 
Congress, while amending the National Labor Relations 
Act to exclude supervisory personnel, did nothing to change 
the method in which the National Mediation Board had 
been treating and has continued to treat this question of 
supervisory and non-supervisory bargaining units. The 
only conelnsion that can be drawn from this decisional and 
legislative background is that Congress and the courts 
have recognized that there is a distinction between indus- 
try in general on the one hand and the transportation 
industry on the other hand. As recently as January of 
this year, a Committee appointed by the National Media- 
tion Board recognized that such a distinction exists, and 
in applying this reasoning to pilots said, “The Captain’s 
order on ship or plane is supreme and necessarily so, but 
to attempt to relate him to the position of industrial fore- 
man or supervisor in a shop is meaningless.’’ (In The 
Matter of the Application of: Air Line Pilots Association, 
International and Flight Engineers’ International Asso- 
ciation, involving employees of United Air Lines, Inc., 
File No. (-2946, January 17, 1961, at p. 20.) Therefore, 
the Appellant’s analogy to the National Labor Relations 
Act and the decisions thereunder is neither relevant to 
nor controlling of the issues in the case at bar. 
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4. In attempting to characterize pilots as supervisors 
of stewards and stewardesses, Appellant has indulged in 
a misleading representation of the Federal Regulations 
upon which it relies. As this Appellee points out in its 
brief starting at page 46, the Civil Air Regulation re- 
ferred to by the Appellant does not vest every pilot with 
command authority over every steward and stewardess at 
all times. Instead, this Civil Air Regulation does nothing 
more than vest the pilot in command with responsibility 
for the safety of the passengers, crew members, cargo and 
airplane during flight time (Part 40, Sec. 40 351 (c) of the 
Civil Air Regulations). Throughout the entire course of 
this litigation the Appellant’s primary and virtually exclu- 
sive argument for characterizing pilots as supervisors has 
been the above mentioned Civil Air Regulation. 


5. In its petition for rehearing en banc the Appellant 
goes a step further than it has ever gone when it reaches 
outside of the record in attempting to demonstrate that 
one of the carriers here involved has been guilty of inter- 
ference, influence and coercion in the choice of represen- 
tatives by its employees. This we submit is grasping for 
straws and is characteristic of the Appellant’s petition for 
rehearing en banc. Wherefore, it is respectfully submitted 
that the Petition for Rehearing En Banc be denied for all 
of the reasons stated above and in Appellee’s brief. 


Respectfully submitted, 


Rosest PLorxr, 
208 South La Salle Street, 
Chicago 4, Illinois, 
SrepHen I. ScHLossBena, 
1730 K. Street, N. W., 
Washington 6, D. C., 
Attorneys for Appellee, Air Line 
Pilots Association, International. 
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